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PROGRESS DURING 1920 


The year just past has been a favorable one for the Banking 
Law Journal. During the year some 1358 were added to its list of 
subscribers. Most of these came in during the second half of the 
year. To be specific, 942 new subscriptions were placed on our 
books between the first of July and December 31st, a monthly aver- 
age of 157 for ‘the last six months of 1920. Every one of the forty- 
eight states, with the exceptidn of Vermont, is represented in this 
increase. 

This means that just so many banks have found out that the de- 
cisions, involving ‘banking transactions, which our courts are handing 
down every day, mean something to them, are important to them and 
are worth while keeping in touch with. 

Here is a tabulated list of the subscriptions received during 1920 
by states: 


Alabama Louisiana Oklahoma 


Arizona Maryland Pennsylvania ...... 
Arkansas Massachusetts ..... Rhode Island 
California Michigan South Carolina .... 
Colorado Minnesota ‘ South Dakota . 
Connecticut Mississippi Tennessee ......... 
Delaware Missouri 
Dis, of Columbia... Montana 
Florida Nebraska ‘ Vermont 
Virginia 

New Hampshire ... Washington 

New Jersey ........ West Virginia 
Illinois New Mexico Wisconsin ......... 
Indiana Wyoming 

North Carolina .... Foreign 

North Dakota 
Kentucky 


We submit that ‘this is strong testimony to the effect that the 
Journal and the service which it renders are appreciated by the 
bankers throughout ‘the country. 
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‘“‘WE WILL PROTECT THIS CHECK’’ 

What is the meaning of the words, ‘‘we will protect this check,”’ 
when used in a telegram sent by the bank on which the check re- 
ferred to is drawn, and what liability do they create? 

The Supreme Court of Louisiana holds, in the case of Commercial 
Bank vy. First National Bank, published among the legal decisions 
in this issue, that these words ‘‘can have but one meaning, namely, 
that ‘that defendant (the drawee bank) would pay the check in due 
course; i. e., on presentation, for that is when checks are required 
to be paid.’’ 

And the court further holds that these words are in effect a cer- 
tification of the check, preventing the drawer from subsequently 
stopping payment and making the drawee bank liable to the holder 
of the check. 

This is the way this question came up. The payee of a check, 
drawn on a bank in Louisiana, depositgd it in a bank in Mississippi. 
The payee wanted to draw against the check before collection, but 
the Mississippi bank would not allow this. 

Two days later the payee came in with a telegram, addressed to 
him by the drawee bank, describing the check and stating ‘‘we will 
protect this check’’. The telegram also requested the payee to for- 
ward a bill of lading covering a shipment of cattle, in payment for 
which the check had been given. 

Relying on this telegram, the Mississippi bank paid to the payee 
the amount of the check. Butt when the check was presented, the 
drawee bank, acting at the request of the person who drew the 
check, refused to pay it, because of a dispute between the drawer 
and the payee as to the grade of the cattle. 

As already stated, it was held that the telegram amounted to a 
certification of the check. It was also held that the request for the 
bill of lading did not make the certification conditional, or in any 
way effect liability of the drawee bank. 

There are other cases involving somewhat the same facts as ap- 
pear in this case, but where it is not held that the telegram amounts 
to a certification. For instance, there is the Kansas decision, First 
National Bank v. ‘the Commercial Savings Bank, 87 Pac. Rep. 746. 
Here the payee of a check drawn on a bank in Kansas asked a bank 
in Michigan to cash it. For the purpose of protecting itself, the 
Michigan bank, before paying out any money, wired the drawee 
bank, ‘‘Is J. F. Donald’s check on you $350 good?’’ In answer to 
this the Kansas bank wired back, ‘‘J. F. Donald’s check is good for 
sum named’’, 

In this case it was held that the telegram did not constitute a 
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certification of the check. The reason is that in order to certify a 
check words must be used conveying an absolute promise to pay the 
check. The telegram here did not say that the drawee bank would 
pay the check. It merely said that the ‘‘check is good’’. 

Telegrams are usually written in haste and not infrequently a 

person gets himself into trouble because he does not take the few 
moments of *time necessary to properly express the idea he has in 
mind. 
Perhaps the banker in the first case mentioned above, who wrote, 
“‘we will protect this check’’ had no intention of certifying the 
check. He might have meant that his bank would pay the check on 
presentment, providing nothing happened in the meantime to make 
payment inconvenient. But when a writing gets into court and is 
marked in evidence, the court must determine what it means accord- 
ing to the ordinarily accepted definition of the words in which it is 
expressed. The rules of evidence will not permit the writer to tes- 
tify that he meant something different from what he wrote. In find- 
ing out what he meant the court may consult the dictionary, but it 
cannot examine the mind of the writer. 

In cases of the kind under discussion the time given to the com- 
position of the telegram is not wasted. A little study of the two 
decisions mentioned above will show that the style of telegram to 
be sent depends on whether the ‘bank sending it expects to cash the 
check or to pay it. If the bank expects to cash the check it should 
wire the drawee, ‘‘ Will you pay?’’ and it should not cash the check 
unless. it receives an answer in effect, ‘‘We will pay’’. If the 
drawee bank is sending the telegram it should say, ‘‘Check is now 
gcod’’. It should not use the words ‘‘honor,’’ ‘‘protect’’ or ‘‘pay’”’ 
un -ss it intends that its telegram shall operate as a certification. 


WHERE A CHECK MUST BE PAID ALTHOUGH THE ACCOUNT 
IS OVERDRAWN 


The holder of a check cannot compel the bank on which it is 
drawn to pay it unless the bank certifies the check, and no certifica- 
tion is valid unless it is in writing. That is settled ‘law. And it is 
one of the few propositions of law that holds good in every state. 

Nevertheless there is a situation, and it is apparently a common 
situation in certain parts of the country, where the holder of a 
check may recover the amount of it from the drawee bank, in spite 
of the fact that the check has not been certified. 
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In ‘those states, which number among their products cotton, grain 
or cattle, it is not uncommon for an individual to enter into an 
agreement with a bank, under which he is to travel around the coun- 
try, purchasing the commodity, in which he is dealing, in small lots 
and pay for it with checks drawn on the bank. He agrees with 
the bank that he will promptly resell what he has purchased and 
deposit the proceeds in the bank, and the bank agrees to honor upon 
presentment the checks issued by him. 

It may happen, in the course of an arrangement of ‘this kind, 
that the individual will become indebted to the bank while there are 
still outstanding checks which he has issued pursuant to his under- 
standing with the bank. The bank may begin to entertain doubt 
as to the individual’s ability to make good on checks subsequently 
presented. In that event it may naturally feel that it can protect 
itself by applying the amount on deposit to the satisfaction of the 
individual’s indebtedness and refuse any checks thereafter pre- 
sented, on the ground that it has no funds with which to pay them. 

But that is just what it cannot do. This is the situation, wherein 
the holder of a check, drawn pursuant to the arrangement de- 
scribed, can hold the bank liable for the amount. It is true that 
there has been no certification of the check. But in such circum- 
stances the action against the bank is not based on ‘the check. It is 
based on the theory that the money deposited by the party, with 
whom it made the arrangement, actually belongs to the holders of 
his checks. 

The whole matter is explained in Singer v. Citizens’ Bank, an 
Oklahoma decision published in this issue. In this case it appears 
that the holder of the check in question called up the bank before he 
took it and was told ‘that it would be paid. There are other deci- 
sions, however, which hold that the bank is liable in a situation of 
this kind, even though the holder of the check had never heard of 
the arrangement. They show that a bank should exercise caution in 
entering into a deal of this kind. 


SESEED 


SALES PROMOTION NOTES 


Some of the notes of the Partin Manufacturing Co. figure in one 
of the decisions published in this issue, Mechanics’ Savings Bank v. 
Berry. These notes must be familiar to many bankers throughout 
the country. At any rate, there has been considerable litigation in 
which they have been involved. The notes are not made by the com- 
pany, but are payable to and indorsed by it. 
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The company was engaged in what is known as a sales promo- 
tion business, having its principal office at Memphis, Tenn. Its busi- 
ness consisted in increasing the business of retail dealers. This was 
accomplished through a sales promotion campaign, the advertising 
material and prizes necessary to carry e~** + plan being furnished 
to the retail dealer by the company. Th. .cwuer paid the company 
with promissory notes, maturing at different dates, which, in gen- 
eral, were negotiated by the company before maturity. 

The present action is based on two such notes for $225 each. The 
holder was a bank in Des Moines, Ia., and the maker a retail drug- 
gist in Pittsfield, Me. The druggist, by way of defense, claimed that 
the notes were obtained from him ‘by fraud and the inquiry of the 
court is directed toward the question whether the bank was @ 
holder in due course. 

The court held that the bank had no notice of the infirmity in: 
the notes and that it was a holder in due course. In order for the 
purchaser of a note to be charged with notice of fraud exercised by 
the payee it must appear that the purchaser had actual knowledge 
of the fraud, or that he had knowledge of such facts that his action 
in taking the note amounted to bad faith. The court’s conclusion 
was that the mere fact of a bank in Iowa purchasing from a party 
in Tennessee notes signed by a maker in Maine did not show bad 
faith. The president of the manufacturing company, who nego- 
tiated the notes to the bank, was introduced to the bank by a local 
attorney and was able to produce a satisfactory financial statement 
and copies of letters of recommendation signed by banks in Mem- 
phis and Chicago. This, the court decided, was sufficient to estab- 
lish the bank’s standing as a holder in due course, entitling it to 
enforce the notes against the maker. 


CHECK FOR ‘‘THREE SIXTY FIVE”’ 


Should a bank pay a check upon presentment, where the figures 
on the check are $365 and the written amount is ‘‘three sixty five 
dollars’? In the West Virginia case, Nazum v. Sheppard, published 
in this issue, a bank refused to pay a check drawn in this manner, 
on the ground that the written amount should have been ex- 
pressed: ‘‘three hundred sixty five dollars’’. The court held that 
the check should have been paid, because, under the Negotiable In- 
struments Law, where there is an ambiguity in the written amount 
of an instrument, the figures will be looked to to determine what 
was intended. 
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There was no question of the bank’s liability involved, but the 
bank’s action in rejecting ‘the check resulted in the holder’s loss of 
its amount. 

The check was drawn on a bank located in a place about sixteen 
miles from the residence of the holder. The holder kept the che¢k 
in his possession for a week after he received it and then mailed it 
direct to the drawee bank for collection. The bank refused the 
check for the reason stated. By the time the holder got around to 
present the check for payment again there were no funds on de- 
posit to meet it and about that time the drawer of the check failed. 

The real question presented was whether the indorser of the 
check had been discharged from liability. The court held that the 
holder's failure to present the check promptly and to give notice 
of dishonor discharged the indorser. He should have forwarded the 
check not later than the day after it was received by him. Never- 
theless the bank would have been justified in paying the check on 
the first presentment, at which time the drawer’s account was suf- 
ficient for that purpose, and if it had done so the holder would not 
have suffered by his failure to make proper presentment. 


THE NEGOTIABLE INSTRUMENTS LAW 


In the case of Mechanics’ Savings Bank v. Berry, published in 
this issue, the Supreme Judicial Court of Maine makes the statement: 
‘‘This is the first case to come before this court under the so-called 
Uniform Negotiable Instruments Act.’’ 

This is interesting because the act has been in force in Maine 
for almost four years. It shows that there is a comparatively small 
amount of litigation going on in Maine or that the principles of 
law, applicable to negotiable instruments, are so well settled that 
litigation, involving a construction of the statute, is not frequently 
carried to the courts of last resort. Probably the latter deduction is 
nearer the point. The statute is a clear and intelligible codification 
of the law of negotiable instruments and its general adoption has 
saved the courts a great deal of work and the commercial inter- 
ests of the country a proportionate amount of delay and expense. 
Under its provisions it is generally possible to accurately define the 
status of a party to a negotiable instrument, no matter in what 
state the question arises. That is something that could not have 
been done prior to its enactment and it is more than can be said of 
other branches of the law, in which each state legislature has been 
allowed to draft its own particular set of rules. 
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It will be noticed that the court, above quoted, refers to the act 
as the ‘‘so-called uniform’’ law. The description is appropriate, for 
while many of the states adopted ‘the statute in the form in which 
it came from the hands of the commission, by which it was drafted, 
there are still many which injected their personality into it in the 
form of additions and modifications. 

It is not given to the average mind to understand why Massa- 
chusetts, New Hampshire and Rhode Island must allow days of grace 
on sight drafts, while the other states are able to get along without 
them. Days of grace date back to a day when time was necessary 
to enable the drawee of a bill to provide funds for its payment. 
Grace is said to be the creature of custom, the child of usage. The 
reason for the custom departed with the development of efficient 
banking conveniences, yet these states saw fit to perpetuate the an- 
cient custom by altering the uniform statute in its adoption. 

Nor is it easy to explain why Kentucky will not recognize a no- 
tice of dishonor unless it is in writing and bears a signature, while 
the other states are satisfied with a verbal notice. Yet this is one 
of the changes which Kentucky made when it incorporated the act 
into its statutory law. The statute may not have been perfect in its 
original form. But one of its chief objects was the attainment of 
uniformity and every one of the changes made by the different state 
legislative bodies does its share toward defeating that object. 

In considering this statute we are impressed with the fact that 
the establishment of a uniform law of any character in this country, 
through the medium of the state legislatures, is a lengthy and tedious 
process. The statute was first enacted nearly a quarter of a century 
ago. In 1897 it became a law in New York, Colorado, Connecticut 
and Florida. The latest state to adopt the law is Texas, where it 
“went into effect in June, 1919. And, so far as we are informed, 
Georgia is the only state which has yet to place this law upon its 
statute books. With Georgia in the chorus will be complete and 
almost harmonious. 


SUBSTITUTION OF TRUST COMPANY AS TRUSTEE 


Every time a trust company is substituted as trustee in the place 
of an individual trustee, the transaction is evidence of the fact that a 
trust company ought to have been appointed in the first place. 

An‘example of the entangling of a trust estate, which resulted 
in the removal of an individual trustee and the appointment in his 
stead of a trust company is disclosed in the case of Ostrander v. 
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Ostrander, 184 N. Y. Supp. 797, a recent decision of the Appellate 
Division of the New York Supreme Court. 

The facts leading up to the litigation show that in 1906 G. R. 
Finch died, leaving an estate valued at about $800,000. In his will 
he left his wife his magnificent mansion and an annuity of $25,000 
a year, for so long as she should remain unmarried. In the event of 
her marriage or death it was provided that his estate should pass 
to his sister and to one Ostrander, his attorney. The testator’s 
widow is the plaintiff in the case and Ostrander is the defendant. 
Referring to the period of time which followed the probate of the 
will, the court remarks: ‘‘Each of the parties to this action faced a 
dilemma at that time. The plaintiff must live husbandless the re- 
mainder of her life in order to enjoy the benefits provided for her 

. . and the defendant, if ‘the plaintiff did not die or remarry, must 
forego, for a time undetermined and undeterminable, by any legal or 
ethical process, the enjoyment of the provisions made for him.’’ But, 
the court goes on to observe, ‘‘There is an old saying ‘that where 
there is a will, there is a way.’ ”’ 

In the present situation the way was found through the mar- 
riage of the widow and Ostrander, the residuary legatee. Under the 
will this act would deprive the widow of her residence and her 
annuity, and made Ostrander the absolute owner of one-half of the 
estate. 

This unfortunate result was avoided by the parties entering into 
an agreement, at the time of the marriage, under which he bound 
himself to set aside one-half of all property which he should receive 
from the estate as a trust fund for her. 

Thereafter he set about building a new home for them. Because 
of the fact that his income was insufficient to defray their living ex- 
penses the income from her estate was applied to that purpose. The 
present controversy arises over the question whether she authorized 
such use of her money. It was held that the plaintiff was entitled 
to have the defendant removed as trustee and was entitled to receive 
the money value of her in'terest in the estate instead of the property 
itself. It was decreed that the defendant should turn over to the 
Adirondack Trust Co., Saratoga Springs, N. Y., as substituted trus- 
tee for the plaintiff, the sum of $153,049.32, representing her interest 
in the estate. 


DESCRIPTION OF PROPERTY IN CHATTEL MORTGAGE 


A certain amount of care is called for in describing the property 
covered by a chattel mortgage. In general the description must 
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be sufficient to enable interested persons to identify -the property 
intended to be mortgaged. 

An illustration of a chattel mortgage, which did not sufficiently 
describe the property covered by it, is found in a Texas decision, 
Watson v. A. D. Paddleford & Son, 221 S. W. Rep. 569. The mort- 
gage referred to the property as ‘‘any three bales of cotton to be 
planted and cultivated by me in the year 1912, on the place known 
as the ————— farm miles from Rockwood, or any other 
farm in Coleman County.’’ 

This mortgage was held void as against creditors of the mort- 
gagor because of its uncertainty. ‘‘There is nothing in the descrip- 
tion,’’ said the court, “‘to point to any particular cotton as that to 
which the parties then contemplated a lien would attach, or to point 
out any particular land on which the cotton was to be produced.’’ 


A BUSINESS CONDUCTED WITH CHECKS INSTEAD OF CUR- 
RENCY 


A large Rochester business house has undertaken to conduct its 
affairs entirely without the use of money. Instead of currency, it in- 
tends to use checks, trade acceptances and travel checks to make 
payments of every kind, including its payroll. 

The company’s reason for adopting this method is ‘‘to show that 
modern business may be conducted most efficiently without the use 
of ‘small change,’ thus leaving the nation’s money where it belongs, 
in the banks, to serve as the basis of credit.”’ 

The announcement says that even carfares, hotel bills and railroad 
fares for the company’s force of several hundred salesmen, and 
other sundry expenses, are to be paid by checks. All petty items, 
even to one-cent postage stamps, will be paid for henceforth by 
check, and ‘‘no currency of any amount or denomination is to be 
carried in any form as company property.”’ 

To meet the payroll of its factory, the company has offered to 
each employee either a regular pay check or the option of receiving 
on pay day a deposit slip showing that his earnings for the week 
have been deposited to his credit in a local bank. This plan is ex- 
pected by the house to prove popular with the thrifty class of em- 
ployees, and to increase the volume of bank deposits. 
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“WE WILL PROTECT THIS CHECK” 


Commercial Bank of Woodville, Miss., v. First National Bank of 
Morgan City, Supreme Court of Louisiana. 86 So. Rep. 342. 


The payee of a check, drawn on a bank in Louisiana, depos- 
ited it in a bank in Mississippi. The latter refused to allow the 
payee to draw against the check until collection. But two days 
later the payee presented a telegram, addressed to him by the 
drawee bank, describing the check and stating ‘‘we will protect 
this check.’’ The telegram also requested the payee to forward 
the bill of lading covering the shipment of cattle for which the 
check was given. The Mississippi bank thereupon paid the payee 
the amount of the check. Upon presentment the drawee refused 
payment at the request of the drawer, because of a dispute be 
tween him and the payee as to the grade of the cattle. It was 
held that the telegram constituted a certification of the check. 
The request for the bill of lading did not render the certification 
conditional and the drawee was liable on the check. 


Appeal from the Twenty-Third Judicial District Court, Parish of 
St. Mary: William C. Baker, Judge. 

Action by the Commercial Bank of Woodville, Miss., against the 
First National Bank of Morgan City, La. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

Caffrey & Brumby, of Franklin, for appellant. 

Borah, Himel, Bloch & Borah and Carroll & Carroll, all of New 
Orleans, for appellee. 


PROVOSTY, J.—E. A. Pharr, having bought some cattle near 
Natchez, Miss., from one Blumenthal, gave to the latter a check on 
the defendant bank in payment. Blumenthal deposited the check 
with the plaintiff bank for collection, and the plaintiff bank trans- 
mitted it to the defendant bank for collection, with the request that 
the proceeds be remitted to the Interstate Trust & Banking Co., 
of New Orleans. The date at which the check was thus drawn, de- 
posited and transmitted for collection was May 15, 1915. On mak- 
ing the deposit Blumenthal requested that he be allowed to draw 
against it. The request was refused. But on the second day there- 
after he brought to the plaintiff bank the following telegram and 
renewed his said request, and it was acceded to on the faith of the 
telegram, which reads: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §197. 
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**To Henry Blumenthal, Woodville, Miss. : 

“*Mr. E. A. Pharr states that he gave you check on us twenty- 
five hundred fifty-five dollars for seventy-three cows and ten calves. 
We will protect this check. Mr. Pharr requests that you mail bill 
of lading to us as he is in the country. 

**(Signed] First National Bank.”’ 


On May 24th the plaintiff bank, not having heard from the de- 
fendant bank, telegraphed to it: 


‘“‘Why no report item sent ours fifteenth. Check cashed on 
your telegram. Answer.”’ 


And on the same day the defendant bank answered by telegram: 


‘*Payment held pending receipt evidence cattle shipped.’’ 


On same day plaintiff sent to defendant the following telegram: 


**We cashed Pharr’s check on yourselves predicated on your wire 
that you would honor same. Item accepted and sent you as cash 
in good faith protestable. You hold without authority contrary 
banking practice. Looking to you to hold us harmless against any 
loss occasioned by your actions. Controversy between buyer and 
seller of cattle adjustable by principals to the transaction. Not a 
question between this bank and yourselves. 

**We demand payment of the check; otherwise we shall be forced 
to proceed to protect our interests.’’ 


On the same day defendant wrote to plaintiff as follows: 


*‘Confirming telephone message of this date, in which we ordered 
you to disregard a previous telegram, we wish to make our position 
clear, inasmuch as we are unable to get direct line connection with 
your office. . 

‘‘Our impression was that our customer had directed us to hold 
payment on his check covering this transaction pending receipt of 
shipping receipt. Immediately after our wiring you in answer to 
your tracer, he came into our office and stated that payment should 
be withheld until your customer adjusted matter of grades of cattle. 

‘*We wish to assure you that the maker of the check in question 
is financially and morally responsible, and as soon as he is satisfied 
in the premises we shall gladly make remittance.”’ 


E. A. Pharr was vice-president of the defendant bank, and had 
ample funds to his credit in the defendant bank to meet the check. 
Upon these facts, which are undisputed, the defendant is liable 
to the plaintiff for the amount of the check, since the said telegram 
was an acceptance of the check, and rendered the defendant the 
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primary obligor thereon. And this, regardless of what may have 
been the agreement between Pharr and Blumenthal, and of the 
manner in which it may have been carried out. 

An acceptance may be by telegram. 7 Cyc. 765; Annotations of 
1914-1916 to Cye.; Henrietta Nat. Bk. v. State Nat. Bk., 80 Tex. 648, 
16 S. W. 321, 26 Am. St. Rep. 773; Johnson v. Clark, 39 N. Y. 216 


‘*Any act of the drawee which evinces a consent to comply with 
the request of the drawer will constitute an acceptance.’’ 5 R. C. 
L. p. 520, § 42. 

‘‘The acceptance of a bill is the signification by the drawee of 
his assent to the order of the drawer.’’ Section 132 of Neg. Inst. 
L., Act 64 of 1904. 


Section 185 of same act reads: 


‘*Except as herein otherwise provided, the provisions of this act 
applicable to a bill of exchange payable on demand apply to a 
check.’’ 


The telegram of defendant fully identified the check; and the 
words, ‘‘We will protect this check,’’ can have but one meaning, 
namely, that defendant would pay the check in due course; i. e., on 
presentation, for that is when checks are required to be paid. 

Defendant would have it that the acceptance through said tele- 
gram was not unqualified, but was rendered conditional by the 
words: 


**Mr. Pharr requests that you mail bill lading to us as he is in 
the country.’’ 


These words do no more than impart a request from Mr. Pharr 
that Blumenthal mail the bill of lading for the cattle to the de- 
fendant bank. We fail to see, therefore, how they could imply a 
condition, or in any way qualify the positive and absolute promise 
made to protect the check; i. e., pay it on presentation. 

The learned counsel for defendant argue that, inasmuch as the 
telegram wes addressed to Blumenthal, and not to plaintiff, and was 
sent after the check had been received on deposit for collection, it 
did not have the effect of creating a privity of contract between 
plaintiff and defendant, and, in support of that argument, they cite 
the case of Exchange Bank of St? Louis v. Rice, 107 Mass. 37, 9 Am. 
Rep. 1. 

In that case the plaintiff cashed a draft before any promise had 
been made by the drawee to pay it, and the court held that a prom- 
ise subsequently made by the defendant, drawee, to the drawer, to 
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pay the draft, did not have the effect of creating a privity of con- 
tract between the plaintiff and the defendant drawee. 

We do not see why that should not be good law; but we fail to 
see wherein it conflicts with the well-settled rule as stated in 5 R. C. 
L. 519, § 41, as follows: 


**A check may be accepted by an unconditional promise in writ- 
ing describing it in terms not to be mistaken. All the cases agree in 
holding that in order to make a promise of this character binding 
on a person who has received a bill, the bill must have been taken 
on the faith of the promise. But, where it has been so taken, it is 
now settled that the promissor must make his promise good. Any 
unconditional promise by a bank to pay a certain check then drawn, 
or thereafter to be drawn, makes the bank liable thereon to the per- 
son who holds and presents the check, having taken it with knowl- 
edge of and in reliance upon such promise.”’ 


That the effect of such an acceptance is to render the acceptor a 
primary obligor, see Nego. Ins. L. $§ 187, 188, 189; 5 R. C. L. 
§ 43. 

Whether the detention of the check from the 17th, or 18th, until 
the 24th, unpaid, while having funds of the drawer on hand for 
payment, did not amount to a refusal to pay under section 137 of 
the Neg. Ins. L., equivalent to an acceptance, and having all its 
effect, is a question we need not decide, since plaintiff is entitled to 
recover for the reasons already stated. 

Judgment affirmed. 


ACTION TO ENJOIN BANK FROM HONORING 
LETTER OF CREDIT 


Frey & Son, Inc., v. E. R. Sherburne Co. and the National City Bank 
of New York, New York Supreme Court, Appellate Division. 
New York Law Journal, November 26, 1920. 


The plaintiff company purchased from the defendant Sher- 
burne Co. sugar to be shipped from Java. Under the contract 
payment was to be made in New York City in cash on presenta- 
tion of a warehouse receipt or delivery order and the plaintiff was 
to furnish an irrevocable letter 6f credit for the full amount. The 
contract also provided that it could be canceled by the purchaser 
upon certain contingencies. Carrying out the contract a letter of 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 489. 
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credit was procured from the defendant bank, authorizing the 
seller to draw against it on sight drafts accompanied by prop- 
er shipping documents. The provision of the contract as to can- 
cellation was not embodied in the letter of credit. The purchas- 
er, claiming to have canceled the contract, brought this action 
for an injunction restraining the Sherburne Co. from drawing 
against the letter of credit and the bank from honoring the com- 
pany’s draft. It was held that the plaintiff was not entitled to 
an injunction. Its proper remedy was an action against the Sher- 
burne Co. for damages for any violation of the contract of sale, 
or against the bank for the violation of any provision of the let- 
ter of credit. 


This is an appeal from an order of the Supreme Court, New York 
County, denying a motion for an injunction pendente lite. 

George E. Blackwell of counsel (Blackwell Bros., attorneys) for 
appellant. 

Godfrey Goldmark of counsel (Wilbur L. Ball with him on the 
brief; Rosenberg & Ball, attorneys) for respondent E. R. Sherburne 
Co. 

Carl A. Mead of counsel (John A. Garver with him on the brief; 
Shearman & Sterling, attorneys) for respondent National City Bank 
of New York. 


GREENBAUM, J.—This action is brought in equity by the plain- 
tiff, a buyer of Java sugar, permanently to enjoin the defendant 
Sherburne Co., the seller, from drawing or negotiating drafts upon a 
letter of credit issued by the Natidnal City Bank to the Sherburne 
Co. to secure the payment of the purchase price of the sugar, and 
permanently to enjoin the defendant bank from honoring or paying 
any drafts which may have been drawn and which now may be in 
the hands of third parties. 

The facts, so far as material on the appeal, are that the plaintiff, 
a Maryland corporation, entered into a written contract in New York 
with the defendant Sherburne Co., a Massachusetts corporation, 
under which the plaintiff bought from that defendant 350 tons of 
Java sugar, shipments to be made from the Island of Java by 
steamer or steamers to New York in five separate shipments. Pay- 
ment for the sugar was to be made in cash in New York on presen- 
tation of a warehouse receipt or delivery order, and the plaintiff 
was to furnish an irrevocable letter of credit for the full amount of 
the invoice. The contract also provided as follows: ‘‘Should any 
unforeseen circumstances, as accidents, stress of weather, &c., prevent 
the steamer or steamers hereafter declared against this contract from 
clearing within the time specified above, and the sellers or their 
agents be unable to supply other tonnage of equal character and 
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capacity, the buyer has the option of canceling such portion of this 
contract as has not cleared within the time specified above or taking 
the sugar for later shipment without claiming damages, and their 
decision is to be given immediately on advice from sellers that delay 
has occurred.’’ 

Carrying out the terms of the contract, the Sherburne Co. pro- 
cured a letter of credit from the defendant National City Bank, 
under which the bank authorized Sherburne Co. to draw on it in 
the aggregate of $164,640 on sight drafts accompanied by delivery 
order or warehouse receipt, invoice and warehouse certificate cover- 
ing 350 tons of sugar, shipment of which was to be made in the 
quantities and during the months as specified in the fetter of credit 
which were the same specifications of the sugar as those appearing in 
the contract. The letter of credit contains the following provision: 
*“We hereby agree with bona fide holders that all drafts issued by 
virtue of this credit and in accordance with the above stipulated 
terms shall meet with due ‘thonor upon presentation at our export 
commercial credit department if drawn and negotiated not later than 
the period indicated.’’ 

The provision as to the defendant Sherburne’s right of cancella- 
tion which appears in the contract between the plaintiff and the 
defendant was not embodied in the letter of credit. 

On August 28, 1920, the defendant Sherburne Co. notified the 
plaintiff that the 45 tons of sugar referred to in the contract to be 
shipped in July had, in fact, been shipped on the Steamer Karimoen 
and that the steamer was expected to arrive in the second week of 
September; that as matter of fact the steamer did not clear from 
Java in July, but that it did clear about August 15, and that there- 
fore the plaintiff elected to cancel the contract. Based upon the 
foregoing alleged facts, the complaint states that notwithstanding the 
exercise of said option by the plaintiff as aforesaid the defendant 
Sherburne Co. threatens to negotiate, or present for payment, a 
sight draft upon the defendant bank for the purchase price of the 
said 45 tons, and the defendant National City Bank threatens to pay 
such draft if so presented or negotiated. It is also alleged that the 
defendant Sherburne Co. refused to notify plaintiff Frey as to the 
names of the vessels for the next shipments for 100 tons for July or 
August, and that the defendant National City Bank acknowledges 
the right of the defendant Sherburne Co. to negotiate or present 
for payment drafts for the purchase price of the remaining quanti- 
ties of merchandise mentioned in the letter of credit to be delivered 
on the presentation of the documents required by that letter. 


The contentions of the defendants are, first, that according to the 
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complaint there existed two distinct contracts, one between plaintiff 
and the Sherburne Co., being the contract of purchase and sale, and 
the other being the National City Bank and the defendant Sherburne 
Co. and the holders of drafts drawn in reliance on the letter of 
credit under the terms of which the defendant bank agreed to pay 
drafts drawn in accordance with the letter of credit regardless of 
the terms of the contract between the plaintiff and the Sherburne 
Co. as to the right to cancel the contract and which is not men- 
tioned og referred to in the letter of credit. Secondly, that the 
plaintiff has a full and adequate remedy at law. Third, that no in- 
junction may issue against the bank paying drafts in the hands of 
third parties, which were drawn in accordance with the terms of 
the letter of credit, regardless of any other terms in the contract 
between plaintiff and defendant Sherburne Co. Fourth, that as mat- 
ter of fact there was no breach of the contract between the plaintiff 
and defendant which gave plaintiff the right to cancel it. And, 
moreover, that the contract did not require Sherburne Co. to make 
a declaration at any time as to the steamer upon which the various 
shipments were to be made. 

From our view of the case it is not important to discuss the 
rights of the plaintiff under the contract with the defendant Sher- 
burne Co. In the case before us the letter of credit was an irrevo- 
cable one. 

In the recent case of American Steel Co. v. Irving Nat. Bank 
(266 Fed. 41), the court held that a letter of credit ‘‘was a complete 
and independent contract.”’ 

In Benecke v. Haebler (38 App. Div. 344, aff’d 166 N. Y. 631) 
the buyer had notified the banker, who issued a letter of credit that 
the merchandise was not equal to sample. The court said: ‘‘I cannot 
see that the fact that the beans sent forward by Strauss were in- 
ferior in quality to those contracted for at all affects the question of 
the defendants’ liability for moneys paid by the plaintiffs in dis- 
charge of an obligation assumed by them at the defendants’ request. 
The kind or quality of the beans to be shipped by Strauss was not 
defined in the defendants’ letter asking for a credit, and no duty 
devolved upon the plaintiffs to ascertain before accepting. whether 
the goods shipped corresponded in quality with the goods ordered.”’ 

In Agra v. Masterman’s Bank (L. R., Ch. App. 391, 1867) it was 
held that holders in good faith of drafts upon a letter of credit were 
entitled to the absolute benefit of its terms and are not concerned 
with differences existing between the parties to the contract out of 
which the letter of credit was issued. 


It is equally clear that the bank issuing the letter of credit is in 
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no way concerned with any contract existing between the buyer and 
seller. The bank is only held liable in case of a violation of any of 
the terms of the letter of credit. It therefore would follow that if 
the banks issued any drafts violative of the terms of the letter the 
buyer would have recourse to the bank in an action for damages for 
the breach of its contract. Similarly, if the defendant Sherburne Co. 
violated its contract with the plaintiff, the latter has a remedy in an 
action at law for damages against the defendant. It is not alleged 
in the complaint that the National City Bank is in financiad difficul- 
ties, nor is it alleged that the Sherburne Co. is not financially able 
to respond to damages. 

Our attention-has been called to Higgins v. Steinhardt (106 
Mise. 164). We are of opinion that the facts appearing in the opin- 
ion of that case did not warrant the granting of an injunction. In- 
terests of innocent parties who may hold drafts upon the letter of 
eredit should not be made to suffer by reason of rights that may 
exist between the parties to the contract of sale in reference to 
which the letter of credit was issued. It would be a calamity to the 
business world engaged in transactions of the kind mentioned in this 
eomplaint if for every breach of a contract between buyer and 
seller a party may come into a court of equity and enjoin payment 
on drafts drawn upon a letter of credit issued by a bank. The par- 
ties should be remitted to their claims for damages in an action 
at law. 

We think the order should be affirmed, with $10 costs and dis- 
bursements. 

All concur. 


BROKERS’ COMMISSION ON STOCK SALES 


Kingsbury v. Riverton-Wyoming Refining Co., Supreme Court of 
Colorado. 192 Pac. Rep. 503. 


A broker entered into an agreement to sell stock for a corpo- 
ration ‘‘on the basis of 60 per cent. of the proceeds net to the 
treasury of your company on all stock sold at one dollar per 
share or less, we to pay all costs of selling, including advertising, 
printing, postage, ete., and your treasury to receive the full 60 
per cent. of the proceeds of such sale.’? The broker claimed a 
commission of 40 per cent. on shares of stock sold by him and 
paid for by the purchasers in land or other property. It was 
held that the word ‘‘proceeds’’ used in the contract refers only 
to a sum of money and that the broker was entitled to no com- 
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mission under the contract. As to stock sold for land or other 
property, however, the broker was entitled to recover from the 
company the reasonable value of his services in making the sale. 


Suit by E. C. Kingsbury, doing business as E. C. Kingsbury & 
Co., against the Riverton-Wyoming Refining Co., a corporation. To 
review judgment for defendant, plaintiff brings error. Reversed, 
with directions. 

J. W. Kelley, of Denver, for plaintiff in error. 

Melville, Melville & Walton, of Denver, for defendant in error. 


TELLER, J.—Plaintiff in error brought suit against the defendant 
in error for an accounting, under a contract between the parties, by 
which the plaintiff undertook to sell the capital stock of said com- 
pany in consideration of 40 per cent. of the proceeds received from 
all stock sales. Plaintiff claimed that he was entitled to a credit 
equal to 40 per cent. of the value of certain lands, and other prop- 
erty, taken in exchange for stock. For a second cause of action, he 
claimed a right to recover the amount of a check which he had given 
to the company for stock, which he had sold to one Carwin, which 
check the company accepted and cashed without delivering the stock 
certificate. For a third cause of action, plaintiff alleged that he has 
been damaged by the refusal of defendant to transfer to his vendee 
certain shares of stock, which he owned. Defendant, by answer, de- 
nied that there was anything due to the plaintiff on the first cause 
of action. In answer to the second cause of action, the defendant ad- 
mitted that the plaintiff paid to the defendant the sum of money in 
the complaint alleged; and that the plaintiff requested the issue of 
a certificate for said money; and alleged that thereafter a certificate 
issued as requested, which was retained by the defendant as collateral 
security for a promissory note of said Carwin, then held by defend- 
ant. In answer to the third cause of action, defendant denies that it 
has in its possession any capital stock belonging to plaintiff, alleging 
that the stock in question has been levied upon by virtue of a writ 
of attachment, which writ was still in foree. On the first cause of 
action the court found for the defendant. On the second cause of 
action, a non-suit was entered. On the other causes of action, only 
one of which is material to this decision, the court found for the 
defendant. On the defendant’s cross-complaint the court found in 
its favor in the sum of $4,305.03, which, with interest, amounted to 
$4,654, for which sum judgment was entered in favor of the de- 
fendant. Plaintiff brings error. 

It is insisted that plaintiff in error is entitled to a commission of 
40 per cent. on certain shares of stock issued by the company under 
contracts, made by him, for land and other property; this for the 
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reason that the word ‘‘proceeds,’’ used in the plaintiff’s proposition, 
should be interpreted as including whatever was received in pay- 
ment for stock. The rule is that the word must be interpreted from 
its context and the circumstances of the case. Plaintiff’s proposition, 
which, having becn accepted, he makes the basis of his claim, was an 
offer to sell stock for the company. 


*‘On the basis of 60 per cent. of the proceeds net to the treasury 
of your company on ai! stock sold at one dollar per share and less, 
we to pay all costs of selling, including advertising, printing, postage, 
ete., and your treasury to receive the full 60 per cent. of the pro- 
ceeds of such sale. This arrangement to continue until the stock 
shall reach the market price, and is sold at one dollar per share. 
But it must be understood and agreed that if thereafter stock shall 
be sold by us at more than one dollar per share, the balance over 
and above sixty cents per share shall belong to us, and that it shall 
be necessary for us to account to your company for only sixty cents 
a share thereafter.’’ 


This evidently limits the meaning of ‘‘proceeds’’ to money paid 
for stock. In Andrews v. Johns, 59 Ohio St. 65, 51 N. E. 880, it is 
held that the term ‘‘proceeds,’’ when used in connection with ‘‘sale,’’ 
means a sum of money derived from such sale. To the same effect 
is Wisdom v. Wilson, 59 Tex. Civ. App. 593, 27 N. W. 1128. The 
contract did not cover an exchange of stock for property. This, 
however, does not prevent the plaintiff recovering for the value of 
his services, if any, in the sale of stock issued in payment for prop- 
erty or services. Upon a retrial of the cause, he should be permitted 
to amend his complaint, if he so desires, to present that question, and 
have the matter tried. 

The finding on the second cause of action seems to have been 
made under a mistake as to the evidence, the court stating that 
plaintiff had testified that he owed Carwin; that the money remitted 
for the stock was in fact a payment on plaintiff’s debt to Carwin, 
hence Carwin’s money. From this the court concluded that if anyone 
had a right to recover, it was Carwin. The record does not so show. 
On the contrary, it is clear that Carwin owed plaintiff, but that fact 
is not important. Whether plaintiff paid defendant his own money 
to get shares for Carwin, or money due to Carwin on earned com- 
missions, upon which question the testimony is not clear, is imma- 
terial. 

It was paid with specific directions for its application, and the 
defendant had no right to apply it in any other way. The person 
making payment has the right to direct its application. 

‘*A ereditor cannot lawfully pay himself with the debtor’s money, 


without the debtor’s consent, express or implied, and when the debtor 
delivers him money for a purpose which negatives the idea of pay- 
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ment, the ereditor’s control is limited to the purpose declared.’’ D., 
H. & S. W. R. R. Co. v. Smith, 50 Mich. 112, 15 N. W. 39. 


When piaintiff sent the money to defendant he directed it to be 
applied in payment for shares, a certificate for which was to be sent 
him. Under those circumstances, the defendant was bound either to 
issue the certificate and deliver it, as requested, or to return the 
money remitted in payment therefor. 

The court found for defendant on the third cause of action, om 
which damages were sought because of the defendant’s refusal to- 
transfer shares owned by the plaintiff. We find no evidence what- 
ever to support this finding. The answer admitted that plaintiff 
was the owner of 22,464 shares, but alleged that a writ of attachment 
was levied upon said stock on September 5, 1918. The plaintiff in 
the attachment suit was the president of the defendant corporation. 

Plaintiff’s undisputed testimony was that, long before the attach- 
ment, he demanded that the shares be transferred to two persons 
named, to whom he had agreed to transfer them; that the defendant 
then refused to make such transfer; and that suit was brought 
against him by said purchasers for failure to transfer the stock to 
them as agreed. 

Officers of corporations in transferring shares and issuing certifi- 
eates act in a ministerial capacity. Valley View Mining 
Co. v. Whitehead, 180 Pace. 737. They cannot appropriate 
the shares of a _ stockholder of record, who chances to be 
indebted to the corporation, unless the corporation has, 
by charter or authorized by-law, a lien for the debt. They can reach 
his interest only by pursuing the statutory proceedings, the same as 
is required of other creditors. When requested by the owner of 
shares to transfer them they must follow his instruetions. The shares 
were the property of plaintiff, and refusal to transfer them on his 
request was a violation of his rights. Such refusal has been held a 
conversion. Gorham v. Massillon S. & I. Co., 284 Ill. 594, 120 N. E. 
467. The plaintiff was entitled, in any event, to nominal damages. 
The finding against him on that issue was error. 

Except as to the matters above discussed, there is no complaint 
of the findings of the eourt. On the matter of the accounting, it will 
not be necessary to take further evidence on a retrial of the cause. 
Plaintiff is entitled to recover on the second cause of action, and to 
have determined what actual damages he suffered by the defendant’s 
refusal to transfer his stock, as well as for the value of his services 
in any sales of the shares, made by him, and paid for by property. 

The judgment is reversed, with directions for further proceed- 
ings in harmony with the views herein expressed. 

GARRIGUES, C. J., and BURKE, J., coneur. 
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IOWA BANK PURCHASING FROM TENNESSEE 
PAYEE NOTES EXECUTED IN MAINE 
A HOLDER IN DUE COURSE 


Mechanics’ Savings Bank v. Berry, Supreme Judicial Court of Maine. 
111 Atl. Rep. 533. 


A person, who purchases a promissory note, with knowledge 
of such facts as show bad faith on his part, is not a holder in due 
course and takes the note subject to any defense which the maker 
may have against the note. In this case the maker claimed that 
the notes sued on had been obtained from him by fraud. The 
holder of the notes, a bank in Iowa, purchased them from the 
payee, a corporation engaged in business in Tennessee, and the 
maker was a retail druggist located in Maine. The holder pur- 
chased the notes, which matured in from four to eight months, ata 
discount of 10 per cent. and the notes bore no interest before ma- 
turity. The president of the payee corporation was introduced to 
the Iowa bank by an attorney and at the time of the transaction 
he presented letters of recommendation from banks in Memphis, 
Tenn., and Chicago, Ill., and also a financial statement of the cor- 
poration prepared by a firm of public accountants. The Iowa 
bank held a portion of the purchase price of the notes on deposit 
not subject to check, as a protection from possible loss. It was 
held that these facts did not show bad faith on the part of the 
Iowa bank and that it was a holder in due course, entitled to 
enforce the notes against the maker. 


Exceptions from Supreme Judicial Court, Somerset County, at 
Law. 

Action by the Mechanics’ Savings Bank against Richard H. Berry. 
Verdict directed for plaintiff by the presiding justice, and defendant 
excepts. Exceptions overruled. 

Thomas A. Anderson, of Pittsfield, for plaintiff. 

John W. Manson, of Pittsfield, for defendant. 


CORNISH, C. J.—The plaintiff bank is the indorsee of two prom- 
issory notes, for $225 each. The defendant is the maker, and resists 
payment on the ground that they were obtained of him by the payee, 
the Partin Manufacturing Co. of Memphis, Tenn., through fraud. 
The plaintiff replies that, even though fraud existed in the inception 
of the notes, the plaintiff was a bona fide purchaser for value before 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §412. 
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maturity and without notice of the fraud, and therefore is entitled to 
recover. 

Two exceptions were taken by the defendant. The first is based 
upon the exclusion of evidence offered by him under his brief state- 
ment tending to show fraud on the part of the original payee, with- 
out first showing knowledge of the fraud on the part of the plain- 
tiff. It is unnecessary to consider this, as the second exception, 
which was to the direction of a verdict for the plaintiff by the pre- 
siding justice, covers the entire case, and, in considering the second, 
the defendant’s rights under the first are preserved, by assuming 
that all the offered testimony relating to the original fraud is in the 
case. In other words, we may assume the existence of such decep- 
tion and fraud on the part of the Partin Manufacturing Co. in ob- 
taining the notes as would afford a valid defense in a suit between 
the original parties. 

It is further admitted that the plaintiff took the notes before 
maturity. Therefore the only issue left for determination is the 
plaintiff’s actual knowledge of the fraud or its bad faith, and 
that is a question of fact. 

Upon this point the plaintiff introduced the deposition of Mr. 
Mackinnon, the president of the plaintiff bank, who testified that 
the bank is located at Des Moines, Iowa, and has been in existence 
since 1904; that he has been connected with it since its organization, 
at first as cashier, later as vice-president, and for the past nine years 
as president; that the total resources are over $2,000,000: that on 
June 6, 1917, Mr. G. H. Partin, president of the Partin Manufactur- 
ing Co., called at the bank and was introduced ‘to the cashier and 
himself by one Graham, then a practicing attorney in Des Moines, 
and now a judge advocate in the United States Army. Mr. Partin 
stated that he desired to negotiate some paper with the bank, and 
produced a statement of a firm of public accountants in Memphis, 
dated April 2, 1917, and covering the sales, operating costs and net 
gains of the company for the months of January, February and 
March, 1917, showing net gains of over $40,000. He also produced 
copies of letters of recommendation, either of Mr. Partin or of the 
company from the officers of the Germania Savings Bank & Trust 
Co., the National City Bank and the People’s Savings Bank & Trust 
Co., all of Memphis, and the National Bank of the Republic, of Chi- 
eago, Ill.; the originals being in the hands of their New Hampshire 
attorneys. The cashier, at the request of the president, then ascer- 
tained the financial rating of the parties whose notes Mr. Partin 
wished to negotiate, found it to be satisfactory, and so reported to 
the president. 

On the following day, June 7. 1917, Mr. Partin returned to the 
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bank and the transaction was completed. The four notes, against 
five different parties, aggregating $4,500 in amount; the bank pay- 
ing the face value thereof less 10 per cent. discount, the notes car- 
rying no interest until maturity and being given on from two to 
eight months’ time. The defendant’s notes were not in this group 
first negotiated. 

On July 26, 1917, before any of the notes purchased on June 7th 
had matured, Mr. Partin came to the bank again and desired to ne- 
gotiate another lot of 28 notes against six different parties, aggre- 
gating $6,100 in amount. Among these notes were four, of $225 
each, against the defendant Berry, all dated July 7, 1917, and due 
in October, November, Decentber and January, respectively. After 
looking up the commercial ratings of the severa] makers, including 
that of the defendant, the bank on July 27th purchased this lot on 
the same basis as the first; that is, face value less 10 per cent. dis- 
eount. These notes also carried no interest until maturity. Payment 
in both cases was made partly by certificates of deposit, partly by 
eash, and the balance of $1,400 in a deposit account not subject to 
check. This precaution was taken in order to protect the bank 
against loss on any notes that might be returned unpaid when sent 
forward for collection at maturity. Several protested notes were 
subsequently charged off, and these exhausted this protecting ac- 
count. Most of the notes, however, have been paid; the defendant 
himself having paid two of his, leaving unpaid the two in suit. 

Mr. Mackinnon further testifies that he knew nothing of the 
nature of the business carried on by the Partin Manufacturing Co. 
or the consideration they had given for the notes, except that in a 
general way the notes were given for advertising matter sold the 
parties; that the purchase, indorsement and transfer were made in 
good faith on the part of the bank, in the ordinary course of banking 
business; and that the bank believed them to be free from infirmity. 
This constitutes a summary of the evidence for the plaintiff. 

The defendant offered no testimony whatever in contradiction of 
this evidence and frankly admitted that he had none to offer on this 
point. His evidence was confined to the proof of the original fraud. 

But he claims that, from the evidence of the president and from 
the circumstances of the case, a jury would be warranted in infer- 
ring, and therefore in declaring, that the bank did have actual 
knowledge of the initial fraud, or knowledge of such facts that its 
action in taking the notes amounted to bad faith. 

The fraud which created the infirmity in the Berry notes is 
alleged to have been perpetrated by an agent of the Partin Company 
in Pittsfield, the residence of the defendant. That company is a sales 
promotion business, and the consideration of these notes was a con- 
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tract on its part to inerease the business of the defendant, who was 
a retail druggist, and to furnish certain valuable prizes for him to 
display for six months and then award to the successful competitors. 
The principal prize was an automobile. The agent further agreed 
that the company had not inaugurated and would not inaugurate or 
earry on the same or a similar campaign within 20 miles of Pittsfield. 

It is the designed breach of all these agreements which the de- 
fendant says constituted fraud on the part of the company. 

Admitting this to be true, what does the defendant rely upon 
here to prove actual knowledge of that fraud on the part of the 
bank or to show bad faith on its part? 

As already stated, he relies wholly on inferences to be drawn, 
as he says, from the plaintiff’s evidence and from the circumstances. 
These may be summarized as follows: That the purchase by a bank 
in Iowa from a party in Tennessee of notes against a party in Maine 
was an unusual transaction; that it would not ordinarily be com- 
pleted without more investigation of the maker’s financial condition 
than an examination of his rating in a commercial agency; that 10 
per cent. was an excessive discount; that although the Partin Com- 
pany was afterwards rumored to be in bankruptcy no notice was 
sent to the bank; that the accountants’ statement furnished the bank 
was valueless, that the letters of recommendation may have been 
forged, and that the method of payment and the retention of $1,400 
for protection might indicate fraud. 


All these points are strongly urged in argument by the learned 
counsel for the defendant, but the plaintiff replies that the transac- 
tion was not an unusual one in banking circles, that the investiga- 
tion in a reputable commercial agency is in accord with usual prac- 
tice, that 10 per cent. is not an extraordinary rate for discount by 
Western banks, especially as the notes bore no interest until after 
maturity and the longest ones ran eight months; that the account- 
ants’ statement showed a concern doing a prosperous business; that 
there is no evidence that the letters of recommendation were forged, 
and that, even if forged by the Partin Company, if they were pre- 
sented to the bank as genuine and acted ppon by it, the forgery 
could in no degree affect its good faith; that the manner of pay- 
ment was not irregular, full payment in cash not being required 
(Hobart v. Penney, 70 Me. 248); and that the retention of $1,400 as 


a guaranty fund was a safe and conservative move on the part of a 
prudent investor. 


In our opinion the points raised by the defendant do not furnish 
a reasonable basis for the inference of actual knowledge of fraud or 
bad faith on the part of the plaintiff. They do not rise above mere 
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surmise or suspicion, even if they amount to that, and suspicion, if 
proved, is not sufficient to constitute a defense. 

This is the first case to come before this court under the so- 
called Uniform Negotiable Instrument Act passed by the Legislature 
in 1917 (P. L. 1917, e. 257); that act having taken effect on July 6, 
1917, and these notes being dated July 7, 1917. Section 56 of that 
act defines what constitutes notice of defect, viz.: 


‘To constitute notice of an infirmity in the instrument 
the person to whom it is negotiated must have had actual knowl- 
edge of the infirmity . . . or knowledge of such facts that his 
action in taking the instrument amounted to had faith.’’ 


This is in harmony with the previous decisions of this court to 
this effect: That the mere existence of circumstances calculated to 
excite suspicion in the mind of a prudent man is not sufficient to 
prevent recovery. Farrell v. Lovett, 68 Me. 326, 28 Am. Rep. 59. 


‘*Suspicious circumstances attending the transaction of indorse- 
ment, especially if aided by auxiliary evidence, may have a tendency 
to show to the minds of a jury that the indorser knew of the fraud, 
or that he had acted in bad faith. But such circumstances do not, 
as a matter of law, show such a thing. If an indorsee had reason- 
able cause to know that fraud had been perpetrated upon the maker 
by the payee of the note, a jury would generally be justified in find- 
ing that he did know it. But it would not necessarily follow. Rea- 
sonable cause to know a fact is one thing; an actual knowledge of it 
is another. What convinces one may not convince another. The 
point to be found is, not whether the indorsee might have ascer- 
tained and could have known that the note he purchases was 
fraudulently obtained, but whether he in fact knew it or acted in 
bad faith.’’ Kellogg v. Curtis, 69 Me. 212, 31 Am. Rep. 273. 


See, also, Wing v. Ford, 89 Me. 140, 35 Atl. 1023. 

Fraud on the part of the payee and its knowledge by the in- 
dorsee are two distinct facts, and proof of the former must not be 
allowed to color the latter. Nor should natural sympathy for the 
defendant affect the resuit. 

Our attention has been called by the defendant to two recent 
eases in New Hampshire, where similar notes originally taken by 
the Partin Manufacturing Co. were in litigation and the defendants 
prevailed. 

The first was Mechanics’ Bank v. Feeney, 108 Atl. 295, decided 
June 28, 1919, in which a verdict was directed for the plaintiff and 
the court sustained exceptions. Two reasons for that conclusion are 
given in the opinion: First, because the transaction as testified to 
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by the cashier, with a discount of 10 per cent., and a payment of 
$1,450 in cash and a draft for the balance, $4,040, payable in one 
year, seemed to the court to be out of the usual course of banking 
business and inconsistent with a purchase in good faith: and, sec- 
ond, because the cashier did not testify that when the discount was 
made he believed the paper to be free from infirmity. 

In the case at bar we do not attach so great importance to the 
fact, proved here, that payment was made partly in cash, partly by 
certificates of deposit, and partly by credit on the bank books to 
protect against loss, and further in this case the president did testify 
positively to his belief that the paper was free from infirmity when 
taken. 

The second New Hampshire case is Security Nat. Bank v. Porter, 
109 Atl. 46, decided January 6, 1920, in which, as before, a verdict 
was directed for the plaintiff, and exceptions were again sustained. 

In that case the court held that a jury might well draw the in- 
ference that the notes were held by the bank, not as a bona fide 
owner, but for collection only, and relied upon the following facts 
to substantiate it: First, the plaintiff’s requests, when sending the 
notes to a local bank for collection, to return them without protest 
if not paid; second, the bringing of a former suit on two of the 
notes in the name of the Partin Manufacturing Co.; third, the 
amendment of the pending suit in the name of the bank on two of 
the notes, so as to include the two upon which the Partin suit had 
previously been instituted and presumably abandoned. 

The case at bar is clearly distinguishable from that case. Not 
one of the determining factors exists here. These notes were sent 
to the local bank and were duly protested in the ordinary course 
of business. Only one suit was brought and that by the indorsee 
upon the two unpaid notes; the defendant having paid the others. 

Each case of this nature must be decided upon its own peculiar 
facts. Upon the facts proven before us it is our conclusion that the 
ruling of the presiding justice directing a verdict for the plaintiff 
was justified, because a verdict for the defendant, although ren- 
dered by a jury, would have been so lacking in substantial basis, 
either of fact or of proper inferences from: proven facts, that it 
could not have been allowed to stand. 

Exceptions overruled. 
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CHECK FOR “THREE SIXTY FIVE” 


Nazum v. Sheppard, Supreme Court of Appeals of West Virginia, 
104 S. E. Rep. 587. 


The plaintiff sold property to the defendant and received 
from the latter a check for $365. The check was drawn by another 
party and was payable to and indorsed by the defendant. It 
was drawn on a bank about 16 miles distant from the plaintiff’s 
residence. The plaintiff held the check for a week and then 
mailed it direct to the drawee bank. The bank returned the 
check with a note stating that the check was refused because 
although the amount in figures was $365, the written amount was 
‘three sixty five,’’ the word hundred being omitted. The plain- 
tiff sent this note to the defendant, who was then in another 
state, and a month later presented the check for payment again. 
This time it was refused because of insufficient funds and about 
this time the drawer of the check failed. The court pointed out 
that the bank should not have refused payment of the check in 
the first place because, under the Negotiable Instruments Law, 
where there is an ambiguity in the written amount of an instru- 
ment, the figures will be looked to to determine what was in- 
tended. It was held that the defendant was discharged from 
liability as indorser because of the plaintiff’s failure to present 
for payment promptly and give notice of dishonor. He should 
have forwarded the check for collection not later than the day 
after he received it and he should not have sent it direct to the 
drawee bank, but should have made presentment through an 
agent. 


Error to Cireuit Court, Jackson County. 

Action by J. L. Nuzum against W. H, Sheppard. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded. 

Warren Miller and Lewis Miller, both of Ripley, and T. A. 
Brown, of Parkersburg, for plaintiff in error. 

M. C. Archer and J. L. Wolfe, of Ripley, for defendant in error. 


RITZ, J.—On the 27th day of November, 1918, plaintiff made 
sale of his farm to the defendant at the price of $5,000. Of this 
sum $1,000 was to be paid in cash. This cash payment was made 
by the defendant delivering to the plaintiff a note, which plaintiff 
owed the defendant, for the sum of $500, by turning over to him a 
check which defendant had received from one O. S. Hutchinson for 
the sum of $365, and the residue, $135, by a check drawn by de- 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §942 
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fendant’s wife. The check of Hutchinson, above referred to, was 
made payable to the order of the defendant, W. A. Sheppard, and in 
figures the amount thereof was given as ‘‘$365.00,’? but the words 
written out in the body of the check were ‘‘three sixty five dollars.”’ 
This check was dated the 30th day of November and was indorsed 
on the back in blank by the defendant at the time he turned it 
over to the plaintiff. It appears that the plaintiff resided about 
16 or 17 miles from the town of Ravenswood, at which place was 
located the Jackson County Bank upon which the check was drawn, 
and that there was a daily mail from plaintiff’s post office to the 
town of Ravenswood, leaving plaintiff’s post office between 1 and 
2 o’clock in the afternoon, and reaching the towngof Ravenswood 
about one hour later. Plaintiff says that he sent this check to the 
bank upon which it was drawn on the 7th of December, just one 
week after its date, and that the same was not paid, but was re- 
turned to him by said bank with the notation made on the bottom 
of the letter with which he had inclosed it, advising him of the 
omission of the word ‘‘hundred’’ between the words ‘‘three’’ and 
‘‘sixty’’ in the written part of the check. Plaintiff says that he 
thereupon went to the home of the defendant, and, the defendant 
being absent, he presented to the defendant’s wife the written memo- 
randum made by the officer of the bank above referred to, which 
she says she forwarded to her husband, who was then in North Caro- 
lina, and which her husband says was received by him. Plaintiff 
again presented this check to the bank on the 8th day of January, 
1919, and demanded payment thereof, which was refused, the answer 
being made that there were no funds with which to pay the same. 
Notice of the dishonor was then given to the defendant as the in- 
dorser of said check, and upon his refusal to pay the same this suit 
was instituted to recover from him the amount thereof. 

It is shown by the cashier of the bank that on the 30th day of 
November, the date of this check, the maker of the check, Hutchin- 
son, deposited in the bank the sum of $4,750 and that from that 
date until the 9th of December there were at all times sufficient 
funds in the bank with which to pay the check. After the 9th of 
December there were no funds remaining in the bank to the credit 
of Hutchinson. Hutchinson, it appears, failed in business in the 
month of January, and was adjudged bankrupt. On the trial of the 
ease in the circuit court of Jackson county the plaintiff had a ver- 
dict for the amount of said check, with interest, wpon which judg- 
ment was rendered. 

The defendant insists that this judgment should be reversed, for 
the reason that it appears from the plaintiff’s own testimony that 
he did not present this check for payment within a reasonable time 
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after the date thereof, for which reason the defendant is discharged 
of liability as an indorser thereon. 


That it is the duty of one to whom a check is delivered to pre- 
sent the same at the bank upon which it is drawn for payment with- 
in a reasonable time is conceded. The questions we have for solu- 
tion here are: First, was the presentation of the check in this case 
made within such reasonable time; and, second, if it was not, what 
was the effect of the plaintiff’s failure so to present it? 

That the plaintiff failed to present this check at the bank upon 
which it was drawn within a reasonable time admits of no doubt 
under our holdings. The check was dated the 30th day of Novem- 
ber, which was®aturday. Had the bank upon which the check was 
drawn been located at the place of plaintiff’s residence, it would 
have been his duty to present it at the latest on the next business 
day after its date, which would have been Monday, the 2d day of 
December. The bank upon which it was drawn was not at the place 
of plaintiff’s residence, but at the town of Ravenswood, about 16 or 
17 miles distant. What, then, was the plaintiff’s duty? He would 
be required to forward the check to the place of payment for pres- 
entation, by mail or some other usual mode of transmission, on the 
next day after the receipt thereof by him, if this could reasonably 
and conveniently be done, and then to have the same presented 
for payment not later than the day following its arrival at the place 
of payment. This is the doctrine laid down by this court in the cases 
of Lewis, Hubbard & Co. v. Montgomery Supply Co., 59 W. Va. 75. 
52 S. E. 1017, 4 L. R. A. (N. 8S.) 132; and Pinkney v. Kanawha 
Valley Bank, 68 W. Va. 254, 69 S. E. 1012, 32 L. R. A. (N. S.) 987, 
Ann. Cas. 1912 B, 115. 

Applying these rules to the facts as stated by the plaintiff, we 
find that there was a daily mail running from plaintiff’s place of 
residence to Ravenswood the place of payment of the check, ‘leaving 
plaintiff’s place of residence between 1 and 2 o’clock in the after- 
noon, and arriving at Ravenswood about an hour later. This being 
‘so, it was his duty to forward this check to Ravenswood for pres- 
entation to the bank upon which it was drawn not later than the 
mail leaving his post office on the afternoon of Monday, the 2d day 
of December. It further appears that this train would have reached 
Ravenswood between 2 and 3 o’clock, so it may be said that it could 
not have been conveniently presented for payment on that date, but 
it was the plaintiff’s duty to have it presented during business hours 
on the next day. His failure to have it presented for payment to 
the bank upon which it was drawn and demand payment thereof 
within the time above indicated was a failure upon his part to exer- 
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cise due diligence in the collection of said check. He did not present 
it within a reasonable time. The doctrine of the authorities above 
cited is that, where the facts are conceded, the question of what is a 
reasonable time is a question of law for the court, and not a question 
to be determined by the ‘jury, and the court.in this case should have 
found that the plaintiff failed to present the check for payment with- 
in a reasonable time, as it was his duty to do. 


But what is the effect upon the defendant as indorser of said 
check of this failure upon the part of the plaintiff? Is he discharged 
from his obligation as indorser? It is argued that the check might 
not have been paid; even had it been presented promptly, because 
of the apparent irregularity above noted. This defect would not 
justify the bank in refusing payment of the check, for the Negotiable 
Instruments Law provides that where there is an ambiguity in the 
written language of an instrument such as this, the figures will be 
looked to to determine what was intended. 

Again, it appears in this case that the plaintiff sent this check 
to the bank upon which it was drawn, thus making it his agent for 
the presentment thereof. It was held in Pinkney v. Kanawha Valley 
Bank, supra, that it was negligence upon the part of the holder of 
a check to send it to the drawee bank for presentment. The plain- 
tiff shouid have selected some other agency for the purpose of mak- 
ing the demand for payment. But it does not appear from the 
evidence of the bank officer by whom the check was received for 
what reason payment was refused. He says that he made the nota- 
tion on the letter written to the bank by ‘the plaintiff about which 
the plaintiff testified, and returned the check to the plaintiff. He 
does not say in his testimony, however, whether he refused payment 
of the check because there were no funds, or because of the irregu- 
larity above noted. He did not give notice of the dishonor of the 
paper at that time for the reason, as he states, that the plaintiff had 
not requested him to do so, but simply returned it to the plaintiff. 
It seems to be very well established that an inexcusable delay upon 
the part of a holder of a check to present it for payment within a 
reasonable time will discharge the indorser, whether he is in fact in- 
jured or not. So far as the drawer of the instrument is concerned, 
he will not be discharged unless he can show that he has been injured, 
and then only to the extent that he has suffered from the delay, 
but an indorser’s obligation is different, and if the holder of the 
instrument fails to present it at the place of payment within a rea- 
sonable time and give notice of its dishonor, should payment be 
refused, the indorser will be discharged regardless of whether such 
failure has resulted in loss to him or not. 8 C. J. p. 545; Coleman 
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v. Lewis, 183 Mass. 485, 67 N. E. 603, 68 L. R. A. 482, 97 Am. St. 
Rep. 450; Mauney v. Coit, 80 N. C. 300, 30 Am. Rep. 80; Comer v. 
Dufour, 95 Ga. 376, 22 S. E. 543, 30 L. R. A. 300, 51 Am. St. Rep. 
89; First Natl. Bank v. Miller, 37 Neb. 500, 55 N. W. 1064, 40 Am. St. 
Rep. 499; Humphries v. Bicknell, 2 Litt. (Ky.) 296, 13 Am. Dec. 268; 
Kirkpatrick v. Puryear, 93 Tenn. 409, 24 S. W. 1130, 22 L. R. A. 785, 
and note; Aebi v. Bank of Evansville, 124 Wis. 73, 102 N. W. 329, 
68 L. R. A. 964, 109 Am. St. Rep. 925; Start v. Tupper, 81 Vt. 19, 
69 Atl. 151, 15 L. R. A. (N. S.) 213, 130 Am. St. Rep. 1015; Veazie 
Bank v. Winn, 40 Me. 60; Martin v. Home Bank, 160 N. Y. 190, 54 
N. E. 717; First Natl. Bank v. Mackey, 157 Ill. App. 408; Harris 
Abattoir Co. v. Maybee et al, 31 Ont. Law Rep. 453. 

Checks are not intended to he used as media of exchange. When 
one gives a check or indorses a check given to him to another, he 
has a right to expect that such other will present the same for pay- 
ment promptly and if he fails to do so he in effect says to the in- 
dorser, ‘‘I will no longer hold you as a party to this instrument.’’ 
If such a check is turned over to one in payment of a debt, it will 
not ordinarily be held to be a discharge of the debt, but if the holder 
fails to present it promptly, and to have notice of dishonor given, in 
case the same is not paid, such failure will result in discharging the 
debt for which it is given. 

A number of instructions were given on behalf of the plaintiff 
which entirely ignore the duty which he was under to promptly 
present this check for payment, and the effect of his failure in this 
regard upon the indorser. The objection to the giving of these in- 
structions should have been sustained. The instructions offered by 
the defendant present the theory of discharge of the indorser by 
failure to present the check for payment promptly, and should have 
been given. 

We will reverse the judgment of the cireuit court of Jackson 
county, set aside the verdict of the jury, and remand the case for 
a new trial. 


—_—_— 


BANK LIABLE FOR CASHIER’S FRAUD 


First National Bank of Ocilla v. Harris, Court of Appeals of Georgia. 
104 S. E. Rep. 574. 


A bank may be held liable to a person who has been defrauded 
by the act of its cashier. In this case the defendant bank’s 
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eashier told one of its women depositors that the president of the 
bank wanted to borrow $1,000, for which he was willing to pay 
10 per cent. interest. She gave him her check for that amount, 
payable to the order of the president. He forged the president’s 
indorsement and appropriated the proceeds to his own use. He 
gave her a note, apparently signed by the president, but the sig- 
nature was his forgery. The president and other officers of the 
bank had no knowledge whatever of the transaction. It was held 
that the ‘bank was liable to the depositor for the amount of her 
loss. 


Action by Mrs. W. M. Harris against the First National Bank of 
Ocilla. From a judgment entered on a directed verdict for plaintiff, 
defendant brings error. Affirmed. 

The petition and the evidence tended to show the following facts: 
Plaintiff had on deposit in defendant’s bank $1,000. Through her 
agent she drew a check for such amount which was delivered to one 
E. A. Tapp, cashier of such bank, on his representation that one J. E. 
Howell wished to borrow on his note $1,000, agreement being that 
Howell would sign note as principal and Tapp as surety. Tapp 
forged the name of Howell to the note, and forged indorsement on 
cheek and appropriated the money and later absconded. Various 
defenses were interposed to show non-liability of the bank for pay- 
ing out the money on the forged indorsement, which defenses were 
made the grounds of the motion for a new trial. Defendant bank 
claimed that it was not liable because by the law of the United 
States a national bank cannot lend money for others, and that the 
transactions through the cashier violated this law. The bank de- 
fended liability, also on the ground that plaintiff was negligent in 
taking a note from Tapp, with interest at 10 per cent., when to 
his knowledge, Howell, a man of wealth and president of the bank, 
could have easily secured loans of money at 6 or 8 per cent. The 
bank also contended that, inasmuch as Tapp, the cashier, was in a 
transaction with plaintiff to make the loan, the cashier was adversely 
interested, and that any notice or act of the cashier was not the act 
of the bank, but that of plaintiff. The bank contended also that 
plaintiff looked to Tapp for payment, and kept the note for 10 
months after maturity without demanding payment from Howell, the 
supposed principal in the note. Defendant also contends that, the 
bank ‘having no knowledge and being an innocent party, and that 
plaintiff having put it in the power of Tapp to do wrong, the equit- 
able rule that, where one of two innocent persons must suffer, he who 
made the act possible should suffer the loss, was applicable. The 
bank also contended that it was not liable because. the money rep- 
resented by the check actually reached the person, the said E. A. 
Tapp, the person whom the plaintiff intended it should reach, and 
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that plaintiff had recognized Tapp as her debtor, instead of Howell, 
as she sought to recover the specific debt from Tapp by, first, attach- 
ment, and, secondly, by instituting bankruptcy proceedings.—State- 
ment by editor. 


BLOODWORTH, J.—The court did not err in directing a verdict 
for the plaintiff, nor in overruling the motion for a new trial. 
Judgment affirmed. 


ACTION TO RECOVER SPECIAL DEPOSIT 


Conklin v. Guaranty Trust Co. of New York, U. S. Circuit Court of 
Appeals. 266 Fed. Rep. 361. 


The trustee in bankruptcy of a motor truck company brought 
action against the defendant trust company to recover what was 
alleged to be a general deposit made by the bankrupt. The trust 
company showed that the deposit was made subject to an agree- 
ment that it was to be drawn against only on checks counter- 
signed by a certain export company. The complaint was dis- 
missed, but without prejudice to the right of the trustee to begin 
another action, in which the interests of the export company 
could be ascertained and adjudicated. 


In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Job J. Conklin, trustee in bankruptcy of the 
Morton Truck & Tractor Co., against the Guaranty Trust Co. of New 
York. Judgment for defendant, and plaintiff brings error. Affirmed. 


The defendant here and below is a well-known banking company, 
and was sued by the plaintiff to recover the undrawn balance of a 
deposit account held by the Guaranty Co. at the time of the bank- 
ruptey of the Morton, ete., Co. The portion of the complaint mate- 
rial on this writ is the following allegation: 

‘‘That at divers times prior to its adjudication in bankruptcy as 
aforesaid the said Morton Truck & Tractor Co., Inc., delivered vari- 
ous sums of money to the defendant which it received on deposit and 
agreed to repay to the said Morton Truck & Tractor Co., Inc., or to 
its order on demand.”’ 

The answer need be considered no further than the first defense. 
which denied absolutely the above-quoted allegation. 

NOTE-—For similar decisions see Banking Law Journal Digest (Second 
Edition) §314. 
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Wilder, Ewen & Patterson, of New York City (John Ewen, of 
Neéw York City, of counsel), for plaintiffs in error. 

Stetson, Jennings & Russell, of New York City (William C. Can- 
non and Harold W. Bissell, both of New York City, of counsel), for 
defendant in error. 

Before WARD, HOUGH and MANTON, Circuit Judges. 


HOUGH, Cireuit Judge (after stating the facts as above)—The 
simple theory of the complaint is that the bankrupt in whose shoes 
the plaintiff trustee stands, had a general deposit in defendant’s 
bank, wherefore the relation between himself as trustee and the de- 
fendant was that of debtor and creditor, and further that the debt 
was (as specifically pleaded) payable on demand. 

That under the general issue defendant could show that such was 
not the contract is well established. Milbank vy. Jones, 141 N. Y. at 
page 345, 36 N. E. 388. Consequently it was properly proved that 
when the deposit account, to recover the balance of which this action 
was brought, was created, it was specifically agreed between the de- 
positor, the bank, and a corporation known as Gaston, Williams & 
Wigmore, that said account should be drawn against only by checks 
signed by the depositor and countersigned by Gaston, Williams & 
Wigmore. It further appeared that this contract had never been 
varied, and the account had been diminished only by checks bearing 
the counter-signature required, but that the plaintiff trustee had de- 
manded and sued for the balance of account without ever endeavor- 
ing to get the counter-signature or other consent of Gaston, Williams 
& Wigmore. 

There is some testimony in the bill of exceptions tending to show 
why this counter-signature was required. While we think the testi- 
mony satisfactorily evidences the fact that the Gaston signature or 
consent to withdraw was the only security or safeguard that the 
trust company had or has for a guaranty which it extended when the 
bankrupt corporation made a certain contract, we regard all this 
evidence as immaterial. The plaintiff has mistaken his remedy; his 
bankrupt never was a general depositor in the Guaranty Trust Co.; 
it never had any right to withdraw said deposit on demand; its 
right was special, and such withdrawals could only be had with the 
consent of Gaston, Williams & Wigmore, evidenced by their counter- 
signature or its equivalent. 

Doubtless such counter-signature or consent could not be with- 
held for unlawful or frivolous reasons, but that question was not and 
could not be presented in this litigation. The trial court was there- 
fore right in refusing recovery; but it was a mistake to enter judg- 
ment in the form before us. It was directed that ‘‘“defendant have 
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it’ judgment against the plaintiff upon all the issues in this action,”’ ete. 
i But plaintiff should not be precluded from bringing, if necessary, 
another suit, in which the position, right, interest or duty of Gaston, 
Williams & Wigmore can be ascertained and adjudicated. In this 
id. action no such procedure was possible, and indeed plaintiff objected 
f throughout the triai to all the evidence tending to explain why he 
eould not recover in this suit, and why (perhaps) he ought to recover 
: in another. 
q In view of the possibility, if not probability, of another trial or 
a further proceedings in this matier, we may say that the Russian gov- 
Pr ernment has not had, and has not claimed, any interest in this de- 
posit after it received the defendant’s guaranty that the moneys 
< would be applied to the expenses of manufacturing under a certain 
@ contract between the bankrupt and a Russian “‘purchasing commis- 
if sion’’. The foregoing is, of course, strictly limited to the record on 
ie this writ. 
be The judgment below is modified, so as to direct a dismissal of 
aka the complaint, but not on the merits, or words to that effect, and, as 
modified, affirmed, without costs in this court. 













DIRECTION IN WILL THAT STOCK BE HELD 
INTACT 


In re Davis’ Estate, New York Surrogate’s Court. 184 N. Y. Supp. 
813. 













+e A will, which created several trust funds, directed that cer- 
* tain holdings of paper company shares, owned by the testator, ‘‘be 
* held intact, as I consider them valuable property, which I believe 

iy will increase in value’’. Two of the trust funds were large enough 
ie to permit the placing therein of all of the paper company stock. 


The other funds were too small to receive it intact and undivided. 
It was held that, by the use of the word ‘‘intact,’’ the testator 
if did not mean that the stock should all go to the benefit of one 
i beneficiary, but merely intended to vest the trustees with the 
Bei power to retain the stock and distribute it among the various 
i trust funds, which ctherwise they would not be able to do be- 
’ cause the stock was not a legal investment for trust funds. 







In the matter of the estate of John A Davis. Proceeding for con- 
struction of will. Decree ordered in accordance with opinion. 





NOTE-—For similar decisions see Banking Law Journal Digest (Second 
Edition) $1179. 
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See, also, 109 Mise. Rep. 194, 178 N. Y. Supp. 550. f 

Bigelow & Wise, of New York City, for executor. 

John E. Brady, of New York City, for Amo Pauline Sessions 
Banks. 

John Reilly, of New York City, special guardian of infants herein. 


COHALAN, S.—Instructions are asked of the court by the execu- 
tor as to the effect of the use of the word ‘‘intact’’ in the following 
paragraph of the testator’s will: “ 


‘It is my wish that my holdings in the St. Croix Paper Co. be 
held intact, as I consider them valuable property, which I believe 
will increase in value.’’ ’ 


The executor has 600 shares of this paper company stock, which 
are of considerable value. Several trusts are created by the will,. 
and the executor is in doubt as to which trust fund to place this- 
stock in. He has taken the word ‘‘intact’’ at its dictionary definitiom 
—‘‘left complete or unimpaired: whole, undiminished.’’ By reason 
of the value of this stock, there are only two trust funds createdil 
under the will large enough to permit the placing of all of it therein.- 
The other trust funds are too small to receive it intact, whole and 
undivided. One of these trust funds is for the~benefit of the widow. 
She has expressed her request to the executor that this stock be not 
put in the trust fund for her, but that it be put in the other trust 
fund for one Mrs. Banks. 

The court is of the opinion that the testator, by the use of the 
word ‘‘intact”’ in his will, did not mean that this 600 shares of stock 
be held whole and undivided and be applied towards the creation of 
one trust fund. By intact he apparently meant that they were to keep it, 
to withhold it from sale either in whole or in part, and intended by 
that paragraph to vest in the trustees the power of retaining this 
stock as part of the securities of the various trust funds which, under 
the law, they would not be justified in so doing, this stock not being 
a legal investment for trust funds. No intention is discoverable 
throughout the will of having this stock go wholly to the benefit of 
one beneficiary in case it should increase in value, or wholly to the 
detriment of one beneficiary in the event of its decrease in value. 
The testator held it at considerable value, and was desirous that it 
should not be sold by his executor, but should be held by him and 
inure to the benefit of the legatees mentioned in his will. No one 
person should get it all either for benefit or detriment as futvre flue- 
tuations in its value might cause. 

It therefore appears to the court that an apportionment of this 
stock should be made between the various trust funds unless consents 





38 THE BANKING LAW JOURNAL 


of all the beneficiaries to the placing of it in one particular trust 
fund be filed. Costs taxed and compensation of special guardian 
fixed. Present decree accordingly. 


SAVINGS BANK TRUST REVOKED BY WILL 


In re Beagan’s Estate, New York Surrogate’s Court. 183 N. Y. Supp. 
941. 


The deposit of money in a savings bank account, standing in 
the name of the depositor in trust for another person creates a 
tentative trust only and may be revoked by the depositor at 
any time during his life. In this case the depositor made a will in 
which she created legacies which in the aggregate amounted ap- 
proximately to the amount on deposit and it appeared that she 
had no other property out of which the legacies could be paid. It 
was held that the making ef the will revoked the trust and that 
on the death of the depositor, the deposit belonged to her execu- 
tor and not to the person named as beneficiary in the savings 
bank account. 


In the matter of the estate of Sabina Beagan, deceased. Proceed- 
ing by the executor against Catherine T. Mulligan to obtain posses- 
sion of property. Money ordered delivered to executor. 

Robert S. Mullen, of New York City, for petitioner. 

Reeves, Scrugham & Arbuckle, of Yonkers, for respondent. 


SCHULZ, S.—This proceeding was brought pursuant to Sections 
2675 and 2676 of the Code of Civil Procedure. The petitioner, the 
executor of the last will and testament of the decedent, alleges that 
certain moneys, which at the time of her death were deposited in a 
savings bank in the name of ‘‘Sabina Beagan, in trust for Catherine 
T. Mulligan,’’ are in the possession of the respondent and should be 
delivered to him. The respondent in her answer claims title to the 
deposit in question. The matter, therefore, proceeded as a trial, and 
not merely as an inquisition. C. C. P. § 2676. See cases cited in 
Matter of Adler, 107 Mise. Rep. 574, 177 N. Y. Supp. 820, affirmed 
sub. nom. Adler v. Levene, 191 App. Div. 40, 180 N. Y. Supp. 840. 

The form of the deposit, ‘‘standing alone, does not establish an 
irrevocable trust during the lifetime of the depositor. It is a ten- 
tative trust merely, revocable at will, until the depositor dies or com- 
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pletes the gift in his lifetime by some unequivocal act or declaration, — 
such as delivery of the passbook or notice to the beneficiary. In 
ease the depositor dies ‘before the beneficiary without revocation, or 
some decisive act or declaration of disaffirmance, the presumption 
arises that an absolute trust ‘was created as to the balance on hand 
at the death of the depositor.’’ Matter of Totten, 179 N. Y. 112, 125, 
71 N. E. 748, 752, 70 L. R. A. 711, 1 Ann. Cas. 900. There is no seri- 
ous dispute as to the facts. It appears that there was no such ‘‘un- 
equivocal act or declaration’’ as to complete the gift during the life- 
time of the decedent. The latter, however, executed a will by which 
she provided for a number of legacies which in the aggregate 
amount to approximately the sum on deposit. The unimpeached and 
uncontradicted testimony of the scrivener of her will shows that 
before making her will she sent for the bank book showing the ac- 
count in question, and that, as she named each legatee and the 
amount that he or she was ‘to receive, he would tell her how much 
of the deposit still remained undisposed of. It was further shown 
that the decedent had no property other than the bank account in 
question out of which such legacies could have been satisfied. The 
conclusion that it was her intention by her will to provide for the 
distribution of the moneys on deposit is irresistible. 

The question to be determined is whether the execution of the 
said will and its existence unrevoked at the death of the decedent 
revoked the tentative trust. Two of the cases to which the respond- 
ent refers, namely, Matter of King, 51 Mise. Rep. 375, 101 N. Y. 
Supp. 279, and Stockert v. Dry Dock Savings Institution, 155 App. 
Div. 123, 139 N. Y. Supp. 986, do not appear to be decisive of the 
question now before me. In Matter of King there was evidence 
tending to show that the trusts were irrevocable trusts during the 
lifetime of the decedent, and in Stockert v. Dry Dock Savings Insti- 
tution, 155 App. Div. 123, 139 N. Y. Supp. 986, the question now to 
be decided was not before the court. There the Appellate Division 
reached the conclusion that there was an irrevocable trust, created 
when the deposit was made, and that the attempt to dispose of the 
moneys included in the trust by a will was ineffective. The ob- 
servation that it would probably have been equally ineffective if the 
trust had remained tentative only was clearly obiter dictum. The 
question has recently been before the Supreme Court, however, in the 
ease of Walsh v. Emigrant Industrial Savings Bank, 106 Misc. Rep. 
628, 176 N. Y. Supp. 418. In that case Mr. Justice Delehanty, writing 
the opinion, says: 


‘‘The court’s attention is further directed to the proposition that 
unless the decedent actually revoked the trust in her lifetime it could 
not be done by will, as a will speaks only from the time of death, 
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when the trust by operation of law has become irrevocable. It seems 
to me that this contention is without merit. In Matter of Totten, 
179 N. Y. 112, 124, the Court of Appeals said: ‘When a deposit is 
made in trust, and the depositor dies intestate, leaving it undis- 
turbed, in the absence of other evidence, the presumption seems to 
arise that a trust was intended in order to avoid the trouble of mak- 
ing a will.’ Here the decedent went to the trouble and expense of 
making a will, and in order to carry out the provisions thereof it 
is essential to include in the assets of the estate the $3,000 in the ad 
puted bank account.’ 


The court then rendered judgment for the executor, holding that 
the decedent by her acts deprived the defendant of any interest in the 
account. As the foregoing case was before the Appellate Division 
when this matter was submitted to me, it was agreed by counsel that 
the decision should be withheld pending a decision by the Appellate 
Division. The latter has now affirmed the Special Term. Walsh v. 
Coll, 182 N. Y. Supp. 956. Upon the authority of that case I am 
constrained to hold that the title to the deposit is in the estate of 
decedent. 

As the moneys which constituted the said account amounting to 
$1,470.56, are now in the possession or under the control of the re- 
spondent, an order will be entered directing the delivery thereof to 
the petitioner. 


WHERE BANK MUST PAY CHECK ALTHOUGH 
ACCOUNT OVERDRAWN 


Singer v. Citizens’ Bank of Headrick, Supreme Court of Oklahoma. 
193 Pac. Rep. 41. 


A depositor of the defendant bank was in the practice of buy- 
ing cattle in small lots from farmers, paying for them with checks 
drawn on the bank, immediately reselling them and depositing the 
proceeds in the bank. When the checks drawn by him were pre- 
sented the bank paid them. The depositor bought eattle from 
Singer, the plaintiff, and offered in payment his check on the 
bank for $830. Before delivering the cattle Singer called up the 
bank on the telephone and was told by an officer that the drawer 
was a customer of the bank, that his check was good and that it 
would be paid on presentation. Relying on this Singer delivered 
the cattle and took the check, which he deposited in his local 
bank for collection. The depositor resold the cattle and promptly 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §893. 
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deposited the proceeds in the bank. At the time of Singer’s con- 
versation with the bank the depositor’s account was overdrawn 
more than $200, and by the time the check came through for 
presentment the depositor’s indebtedness had increased to about 
$1,000. The bank applied the deposit to the satisfaction of the 
depositor’s indebtedness to it and refused to pay the check. The 
bank was not liable to Singer on the theory that it had certified 
the check, for the reason that a certification must be in writing. 
But the court held that the bank was liable on the theory that 
the proceeds of the resale of Singer’s check deposited with it, 
under the agreement between the bank and its depositor, reall 
belonged to Singer. . 

Appeal from District Court, Jackson County; Frank Mathews, 
Judge. 

Action by A. R. Singer against the Citizens’ Bank of Headrick. 
Demurrer to plaintiff’s evidence sustained, and judgment of costs 
in favor of defendant, and plaintiff appeals. Reversed, and cause 
remanded, with directions. 

Geo. L. Zink, of Hobart, for plaintiff in error. 

John D. Rogers, of Topeka, Kan., for defendant in error. 

KANE, J.—This was an action for the recovery of money, com- 
menced by the plaintiff in error, plaintiff below, against the defend- 
ant in error, defendant below. Hereafter, for convenience, the 
parties will be designated ‘‘plaintiff’’ and ‘‘defendant,’’ respectively, 
as they appeared in the trial court. 

After the plaintiff had introdueed his evidence and rested, the 
trial court sustained a demurrer thereto, and rendered judgment for 
costs in favor of the defendant, to reverse which this proceeding in 
error was commenced. 

The direct evidence introduced by the plaintiff tends to establish 
facts, which may be briefly summarized as follows: 

On the 6th day of July, 1916, one Byrum, who was engaged in 
the business of buying and selling cattle, made, executed and deliv- 
ered to the plaintiff his check drawn on the defendant bank in pay- 
ment for the purchase price of 25 head of cattle. On the same date 
the plaintiff called up an officer of the bank by telephone, and told 
him that he had sold Byrum 25 head of cattle for $830, and that he 
had received Byrum’s check in payment for the same, but that he 
would not turn over the cattle to Byrum unless he was assured that 
the check would be paid when presented for that purpose; that in 
this telephone conversation the officer of the bank told the plaintiff 
that Byrum was a customer of the bank; that the check was good 
and would be paid upon presentation; and that it was perfectly 
safe to deliver the cattle to Byrum. On the following day the plain- 
tiff, acting upon the statements and representations made by the 
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officer of the bank, delivered the cattle to Byrum, who immediately 
sold the same to Baker & Taylor, receiving payment therefor by 
check, which on the 8th day of July, 1916, was deposited to the 
account of Byrum in the defendant bank. The plaintiff deposited 
the Byrum check received by him in his local bank; that said 
check, after passing through the ordinary routine as a cash item, 
was in due course presented to the defendant bank for payment on 
the 19th day of July, 1916, and payment refused for want of funds, 
whereupon said check was protested and returned to the local bank, 
where it was taken up by the plaintiff, who paid the protest charges, 
amounting to $1.35. It further appears that Byrum had been a 
customer of the bank for some time, and that it was his practice to 
buy cattle in small lots from farmers and others, giving his check 
in payment thereof as in the case at bar, and immediately sell the 
same and deposit the proceeds in the defendant bank; that up to 
the time of this transaction Byrum’s checks had been paid upon 
presentation. It further appeared that at the time of the conver- 
sation between the plaintiff and the officer of the bank, Byrum’s 
account was overdrawn something over $200, and that thereafter his 
indebtedness grew to something like $1,000, and that after Byrum 
made the last deposit herein mentioned the bank applied the same 
toward paying and discharging the indebtedness of Byrum to the 
bank; that about this time Byrum became wholly insolvent, and 
disappeared from that part of the country, leaving considerable in- 
debtedness to various persons unpaid. A statement of the account 
of W. Byrum at the Citizens’ Bank of Headrick, Okl., was made up 
from the individual ledger, and by agreement read into the record. 
This statement shows that during the month of July, 1916, Byrum 
had never had to his credit in the bank a sum to exceed $11.21 at 
any time up to July 6, 1916; that on July 6, 1916, his account was 
overdrawn to the extent of $202.23; that at no time was the balance 
to his credit in said bank sufficient to have paid the $830 check 
given by Byrum to the plaintiff; that on July 8, 1916, the proceeds 
of the Baker & Taylor check, $957.25, was credited to Byrum’s 
account, which, after discharging his overdraft left a balance to his 
eredit of $658.52. The daybook or blotter disclosed the following 
bank items charged to the account of Byrum, in addition to the 
$202.23 owerdraft taken out of the Baker & Taylor check: No. 
6204, W. Byrum, $12.25; No. 6266, W. Byrum, $220.00; and No. 
6383, W. Byrum, $20. The bills receivable record showed these 
items under such bank numbers to be as follows: No. 6204, note of 
W. Byrum to bank, dated March 25, 1916, payable November 1, 
1916: No. 6266, note of W. Byrum to bank dated April 27, 1916, 
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payable on demand; No. 6383, note of W. H. Jones, dated July 6, 
1916, due September 6, 1916, indorsed by Byrum. 

It is conceded by the parties that this is not an action upon the 
check and that the question of the oral acceptance of the check 
within the meaning of the word ‘‘acceptance,’’ under the Negotiable 
Instrument Act, is not within the issues of the case. 

Counsel for plaintiff contends that the evidence is sufficient to 
support the plaintiff’s recovery from the defendant bank upon two 
theories, which he states as follows: 


‘*(1) The first is, under the theory of an arrangement with the 
bank by a stock buyer, who bought live stock of the plaintiff, giv- 
ing his check on the bank, selling the stock and depositing the pro- 
ceeds to meet the check. 

**(2) If a bank officer in the apparent scope of his duty makes 
false and fraudulent assertions in reliance upon which a person acts 
to his injury, the bank is responsible therefor under the rules of 
equity, public policy, and sound morals.’’ 


On the first proposition counsel for plaintiff contends that the 
evidence was sufficient to bring his case within the rule announced 
in Ballard v. Home National Bank of Arkansas City, 91 Kan. 91, 
136 Pace. 935, L. R. A. 1916C, 161, and Wood v. Same, 91 Kan. 91, 
136 Pac. 935, L. R. A. 1916C, 161, wherein it was held that— 


‘*Where a national bank through its president agrees with & 
customer, who is indebted to it, that if he purchases live stock, and 
in payment therefor gives checks on the bank, the checks will be 
paid, provided that by the time they are presented the drawer shall 
have resold the stock and deposited the proceeds with the bank, and 
in pursuance of such agreement the customer issues checks in pay- 
ment for stock which he at once resells, delivering the proceeds to 
the bank, the holder of such checks can maintain an action for their 
amount against the bank, notwithstanding he did not know of the 
agreement, and notwithstanding nothing was said at the time the 
deposit was made, about the agreement or the application of the 


funds.”’ 


Counsel seem to concede that there was no direct evidence that 
there was a contract between Byrum and the bank such as was 
found to exist in the Kansas case; supra, but they contend that the 
existence of such a contract could be fairly inferred from a con- 
sideration of all the evidence. On the other hand, counsel for the 
defendant say: 


‘*Plaintiff urges that such inference might be drawn from the 
evidence submitted herein; but we do not understand the rule of law 
to be that a case can be established by inferences, but the proof 
must be clear and convincing.”’ F 
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Ordinarily in a civil action tried upon the merits the plaintiff 
must establish his case by a preponderance of the evidence and the 
court or jury must determine questions of fact by considering all 
the facts and circumstances of the case. This is the rule where the 
evidence is weighed by the court or jury. But in passing upon a 
demurrer to the evidence the court does not weigh the evidence. 
The demurrer admits every fact which the evidence in the slightest 
degree tends to prove and all inferences and conclusions that may 
be reasonably and logically drawn from the same, and where there 
is any conflict in the plaintiff's evidence that would make any part 
of it unfavorable to plaintiff or sustains the defense the court in 
passing upon such demurrer, should consider such evidence with- 
drawn. In other words, when, after disregarding all evidence 
tending to sustain the defense, there is any evidence from which an 
inference favorable to the plaintiff may be reasonably, although not 
necessarily, drawn, the court will not invade the province of the 
jury by withdrawing from it the right to pass on the fact to be de- 
duced. from such inference. Wm. Cameron & Co. v. Henderson, 40 
Okl. 648, 140 Pac. 404; St. L. & S. F. Ry. Co. v. Snowden, 48 OkL 
115, 149 Pac. 1083; Sartin v. Walker et al., 60 Okl. 258, 159 Pac. 
1096; Ziska v. Ziska, 20 Okl. 634, 95 Pac. 254, 23 L. R. A. (N. S.) 
1; Miller v. Marriott, 48 Okl. 179, 149 Pac. 1164. 

Applying these rules to the case at bar, we think it may be rea- 
sonably inferred from the evidence that an agreement existed be- 
tween Byrum and the bank something similar to the agreement 
shown in the Kansas case. Byrum was engaged in buying cattle 
from farmers and others, immediately selling the cattle again, and 
depositing the proceeds derived therefrom in the bank, presumedly 
to meet his checks. Byrum, as in this case, usually sold the cattle 
thus purchased to Baker & Taylor, who were also cattle dealers on 
a larger scale, receiving their checks in payment which he deposited 
with his bank as cash items. As Byrum’s checks were always paid 
up to the time of the transaction involved in the case at bar, it 
would be reasonable to infer from this course of business covering a 
considerable period of time, in connection with the telephone con- 
versation heretofore detailed, that there was an agreement between 
Byrum and the bank upon which this course of (business was based. 

In‘the case of Goeken v. Bank of Palmer, 100 Kan. 177, 163 Pac. 
636, it was held: 


**A cause of action is stated by a petition in an action against a 
bank for the amount of an unpaid check, in which the plaintiff 
alleges that in pursuance of an arrangement with the bank a stock 
buyer bought live stock from him, giving his check on the bank. 
selling the stock, and depositing the proceeds to meet the check.”’ 
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In this case it was contended by the bank that no cause of action 
was stated, because the acceptance of a check is not binding unless 
in writing, and because the payee of an unaccepted check cannot 
maintain an action thereon against the bank, for want of privity of 
contract. The Supreme Court, in answering this contention, said - 


‘‘The answer to both contentions is that the action is not brought 
merely upon the check, but upon the entire transaction.’’ 


Further discussing the same question, the court said: 


‘In accepting Schuette’s check the plaintiff did not extend him 
any credit. He had a right to assume that provision had been made 
for the payment of the check, and if the fact proved otherwise, to 
follow his property or its proceeds into the hands of any one who 
took either with notice of the facts. Bank v. Brown, 80 Kan. 520, 
103 Pac. 102, 23 L. R. A. (N. 8S.) 824; note L. R. A. 1916C, 21. When 
Schuette sold the plaintiff’s hogs, for which he had given only an 
unprotected check, the money which he received really belonged to 
the plaintiff, and was subject to be claimed by him. And his right 
was not lost by the deposit of the money with a bank, which knew 
of its origin and was co-operating with Schuette. The rules that a 
bank is not bound by its oral acceptance of a check, and that it is 
not liable to the payee of an unaccepted check, have no application 
to this situation.’’ 


Counsel for defendant contends that this court is not permitted 
to examine the evidence adduced at the trial upon the theory above 
outlined, for the reason that plaintiff’s petition does not state facts 
sufficient to constitute a cause of action on this theory. This con- 
tention is wholly untenable. Where error in sustaining a demurrer 
to the evidence is assigned, it is the duty of this court to examine the 
evidence as it appears in the record before us. And where, as in the 
case at bar, the evidence is introduced without objection, it is but 
fair to assume that it was correctly admitted, and that it was re- 
sponsive to the issues raised by the pleadings. If the cause had 
been submitted upon its merits and the plaintiff’s petition was’ de- 
fective in the particulars now urged against it, he would have had 
the right to amend his petition, or the court could have treated it as 
amended to conform with the proof. Harn v. Patterson, 58 Okl. 694, 
160 Pac. 924; Hamilton v. Blakeney, 165 Pac. 141. 

We are also of the opinion that under the rules applicable to 
passing upon demurrers hereinbefore set out there was sufficient evi- 
dence adduced to support the contention that actionable fraud had 
been committed. The officer of the bank made material represen- 
tations when he told the plaintiff to deliver his cattle to Byrum, 
knowing that Byrum was overdrawn at the bank, and that his 
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check would not be paid upon presentation. Plaintiff testified that 
acting upon ‘these representations he delivered his cattle to Byrum. 
That the plaintiff suffered injury cannot be questioned. He lost 
the value of 25 head of cattle, and the proceeds of the resale were 
appropriated by the bank for the purpose of extinguishing an 
account which the bank held against ‘the person issuing the worth- 
less check. 

As was said in Van Winkle v. Henkle et al., 77 Okl. 34, 186 Pac. 
942, quoting from Black on Rescission and Cancellation: 


***Fraud’ is said to be a generic term, which embraces all the 
multifarious means which human ingenuity can devise, and are re- 
sorted to by one individual to get an advantage over another by 
false suggestions or by the suppression of the truth. No definite 
and invariable rule can be laid down as a general proposition defin- 
ing fraud, as it includes all surprise, trick, cunning, dissembling, 
and any unfair way by which another is cheated. The only boun- 
daries defining it are those which limit human knavery.”’ 


In these circumstances it is only in very exceptional cases that 
the court is justified in saying that fraud was not established by the 
evidence, as a matter of law. Of course the court may do so where 
there is an entire lack of evidence to sustain some one or more of 
the elements of actionable fraud as defined in Wingate v. Render, 
58 Okl. 656, 160 Pac. 614. We do not deem this to be that sort of a 
case. . 

For the reasons stated, the judgment of the court below is re- 
versed, and the cause remanded, with directions to proceed in ac- 
cordance with the views herein expressed. 

All of the Justices concur. 


MORTGAGE ACKNOWLEDGED OVER TELE- 
PHONE VOID 


Myers v. Eby, Superior Court of Idaho, 193 Pac. Rep. 77. 


Where an acknowledgment is necessary to the validity of a 
mortgage and where a statute requires the personal presence of 
the party acknowledging a mortgage before a notary, or other 
officer, who takes the acknowledgment, an acknowledgment of a 
mortgage taken over the telephone is invalid and a mortgage so 
acknowledged is void. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §689. 
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Appeal from District Court, Clearwater County; Edgar C. Steele, 
Judge. 

Suit by Charles S. Myers against Mary A. Eby and others. Judg- 
ment for plaintiff, and defendants appeal. Reversed. 

Orland & Lee, of Moscow, for appellants. 

Randall & Becker, of Lewiston, for respondent 


RICE, J.—This action was instituted by respondent Myers for 
the foreclosure of a mortgage ‘bearing date of April 1, 1911, executed 
by John W. Bertholf and Mary A. Bertholf, his wife, covering com- 
munity real estate occupied by the mortgagors as a residence. After 
the death of John A. Bertholf, Mary A. Bertholf was appointed ad- 
ministratrix of his estate. Respondent in due time presented his 
claim against the estate, and it was allowed by the administratrix 
and the probate court. The note not having been paid, on April’ 
18, 1914, respondent and the administratrix met in the office of the 
probate judge and agreed that a new note and mortgage should be 
executed by the administratrix, extending the time of payment, im 
case such new note and mortgage could be given. They were ad- 
vised by the probate judge that the administratrix had power to 
execute the new note and mortgage and thereupon a petition was- 
filed with the probate court by the administratrix for authority to 
execute the same, and an order granting such authority was made 
by the probate judge. At the time this order was made there was 
no statute in this state authorizing the administratrix to mortgage 
the property of the estate, upon an order of the probate court oF 
dtherwise. Upon delivery of the last-mentioned note and mortgage, 
respondent delivered to the administratrix the first note and mort- 
gage, and executed and delivered to her a satisfaction thereof. The 
first note and mortgage were thereupon destroyed. Mary A. Bertholf 
thereafter became the wife of Sam Bby. 

Respondent bases his claim of right to foreclose the mortgage of 
April 1, 1911, upon the ground that the mortgage executed by the 
administratrix on April 18, 1914, was void, and that the same was 
delivered by the administratrix and accepted by respondent through 
mutual mistake. Judgment was entered for respondent, and Mrs. 
Eby and her son-in-law, C. C. Linehan, who was made a party to 
the action, appealed. 

Appellant Eby alleged in her answer that the mortgage of April 
1, 1911, was not acknowledged by her, and it is urged that, since 
the property mortgaged was community property, occupied by the 
mortgagors as a residence, the mortgage was void. In our judg- 
ment a consideration of this contention of appellants will dispose of 
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the case. Rev. Codes, § 3106, which was in effect at the time this 
mortgage was given, is as follows: 


**No estate in the homestead of a married person, or in any part 
of the community property occupied as a residence by a married per- 
son can be conveyed or encumbered by act of the party, unless 
both husband and wife join in ‘the execution of the instrument by 
which it was so conveyed or encumbered, and it be acknowledged 
by the wife as provided in chapter 3 of this title.’’ 


There was appended to the mortgage a certificate of acknowledg- 
ment executed by F. H. Judd, justice of the peace, bearing date 
April 1, 1911, which recites that John W. Bertholf and Mary A. 
Bertholf appeared before him and acknowledged that they signed 
and sealed the mortgage as their free and voluntary act. At the 
trial of the case, Mrs. Eby testified that she never appeared before 
the justice of the peace at any time and acknowledged the execu- 
tion of the mortgage. Respondent proved by the justice of the 
peace who executed the certificate that the acknowledgment of 
Mary A. Bertholf was taken through the telephone. The testimony 
of the justice of the peace was not offered for the purpose of im- 
peaching any of the facts recited by him in his official certificate, 
but was offered in rebuttal in support thereof by the only party who 
eould have objected to an impeachment of the certificate of 
acknowledgment.’ ‘This action was equivalent to an admission 
on the part of respondent that the acknowledgment was taken 
by means of the telephone, and not otherwise, and both the respond- 
ent and the court are bound thereby. This situation renders inap- 
plicable to this case the holdings of this court in the cases of First 
Nat. Bank v. Glenn, 10 Idaho, 224, 77 Pac. 623, 109 Am. St. Rep. 
204, Gray v. Law, 6 Idaho, 559, 57 Pac. 435, 96 Am. St. Rep. 280, 
Northwestern, ete., Bank v. Rauch, 5 Idaho, 752, 51 Pac. 764, and 
Christensen v. Hollingsworth, on rehearing 6 Idaho, 94, 53 Pac. 271, 
as to the character of evidence necessary to impeach a certificate of 
acknowledgment. It presents the question as to whether an 
acknowledgment taken by means of the telephone is void. 

C. S. §$§ 5392, 5393, 5394 and 5395, read as follows: 


**(5392] The acknowledgment of an instrument must not be 
taken, uniess the officer taking it knows, or has sa'tisfactory evi- 
dence, on the oath or affirmation of a credible witness, that the per- 
son making such acknowledgment is the individual who is described 
in, and who executed, the instrument; or, if executed by a corpora- 
tion, that the person making such acknowledgment is the president 
or seeretary of such corporation. 

‘*(5393] The acknowledgment of a married woman to any in- 
strument in writing shall be taken and certified to in the same man- 





THE BANKING LAW JOURNAL 49 


ner and form as that of a single person, and must be substantially 
in the form prescribed by section 5395. 

**(5394] An officer ‘taking the acknowledgment of an _ instru- 
ment must indorse thereon a certificate substantially in the forms 
hereinafter prescribed. 

‘*[5395] The certificate of acknowledgment, unless it is other- 
wise in this chapter provided, must be substantially in the following 
form: 

“State of Idaho, County of ———., ss. 

**On this — day of , in the year of , before me 
(here insert the name and quality of the officer), personally ap- 
peared ————, known to me (or proved to me on the oath of 

), to be the person whose name is subscribed to the within 
instrument, and acknowledged to me that he (or they) executed the 
same, 


Clearly these sections of the statute require that the person 
acknowledging the execution of an instrument shall be personally 
present before the officer. 

Where ‘the personal presence of a party before an officer is a re- 
quirement of the statute, an acknowledgment of a person not in the 
presence of the officer, taken by means of the telephone, is not a 
mere irregularity. It is beyond the power of the officer to take an 
acknowledgment in ‘that manner. The recitals in the certificate in 
such case become a mere fabrication. Hutchinson v. Stone (Fla.) 


84 South. 151; Roach v. Francisco, 138 Tenn. 357, 197 S. W. 1099, 1 
Ss. 


A. L. R. 1074; Wester v. Hurt, 123 Tenn. 508, 130 W. 842, 30 
L. R. A. (N. 8S.) 358, Ann. Cas. 1912C, 329; Le Mesnager v. Hamil- 
ton, 101 Cal. 532, 35 Pace. 1054, 40 Am. St. Rep. 81. 

Respondent cites the case of Banning v. Banning, 80 Cal. 271, 22 
Pac. 210, 12 Am. St. Rep. 156, but the case is not in point under the 
conditions that exist in this case. In Le Mesnager v. Hamilton, 
supra, the court refers to the Banning Case in the following lan- 
guage: 


‘‘In Banning v. Banning the wife acknowledged the deed throngh 
a telephone, and afterwards delivered the deed, apparently properly 
acknowledged to the grantees, who were not shown to have had any 
notice of the manner in which the acknowledgment was taken. 
‘Under these circumstances, the court held that the certificate was 
conclusive, and that the married woman could not avoid her deed 
because of the fact that she did not personally appear in the actual 
presence of the officer certifying to the acknowledgment. That was 
all that was decided there, and that ease is authority for nothing 
more ”’ 


Under Rev. Codes, § 3106, an acknowledgment ‘by the wife, as 
provided by law, was essential to the validity of the mortgage. 
The judgment must be reversed. Costs awarded to appellants. 
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UNDATED WILL VALID 


In re Sniffiin’s Will, New York Surrogate’s Court, 184 N. Y. Supp. 
538. 


The fact that a will bears no date and contains no attestation 
clause does not invalidate it. 


In the matter of the contested probate of the last will and testa- 
ment of Seaman H. Sniffin, deceased. Decree for probate. 
Arthur R. Wilcox, of Port Chester, for proponent. 


SLATER, 8.—The facts surrounding this will are so unusual that 
they provoke an opinion. The will is without date. The testator 
died June 17, 1880. The petition for ‘the probate of the will was 
signed and verified by the person named as executor therein and 
duly filed in the office of the surrogate April 12, 1889. No further 
proceedings were had, and since that time the paper writing has laid 
dormant in this office. After this lapse of time it is found that all 
the persons who had to do with the execution of this paper writing 
are dead, and consequently the reason for the delay upon the 
original petition is not known. 

The will is wrftten upon one side of a sheet of paper. It is 
signed and sealed by the testator and by the two witnesses. The 
attestation clause is in these words and style: 


**Signed sealed and delivered in the presence of the testator and 
the witnesses the witnesses to sign by request of the testator as his 
will for him.”’ 


The witnesses are dead, and it appears that one died five years” 
before the testator. The will is sought to be established, pursuant 
to the provisions of section 2612, C. C. P., when all of the sub- 
scribing witnesses are dead, upon proof of the handwriting of the 
testator and of the subscribing witnesses, and also proof of such 
other circumstances as would be sufficient to prove the will upon 
the trial of an action. Satisfactory proof was given as to the death 
of the two witnesses and that the testator was a person of sound 
mind. 

The statute (Decedent Estate Law) does not require a will to be 
dated; neither is an attestation clause necessary. The exact date 
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when the will was executed does not appear to be altogether impor- 
tant. The evidence is sufficient to warrant holding that the execu- 
tion of the propounded document took place prior to the death of 
J. G. Fowler, one of the witnesses, who died in 1875. The date of a 
will may be established by evidence showing the real date of its 
execution. Matter of Haviland, 17 Mise. Rep. 193, 40 N. Y. Supp. 
973; Matter of Gethins, 97 Mise. Rep. 561, 163 N. Y. Supp. 398; 
Matter of Talbot, 91 Mise. Rep. 382, 154 N. Y. Supp. 1083. 

The cases in this state relating to establishing the due execution 
of a will by presumption, divide into two classes: (1) Where there 
was an attestation clause; (2) where there was no attestation clause. 
The instant case belongs to the first group of cases. While the at- 
testation clause is irregular and unusual, it contains a statement that 
the subscription was made by the testator in the presence of the 
attesting witnesses, and that, at the time of making such subscrip- 
tion, the testator declared the paper writing to be his will. 

The reported cases belonging to the latter group, where no at- 
testation clause is found, are more frequent. Matter of Oliver, 13 
Mise. Rep. 466, 34 N. Y. Supp. 706; Matter of Briggs, 47 App. Div. 
47, 62 N. Y. Supp. 294; O’Hara v. Dudley, 2 N. Y. Monthly Law 
Bull. 83; Harris v. Harris, 26 N. Y. 433; Matter of Abel, 136 App. 
Div. 788, 121 N. Y. Supp. 452; Matter of Ellery, 139 App. Div. 244, 
123 N. Y. Supp. 1015; Matter of Rosenthal, 100 Mise. Rep. 84, 164 
N. Y. Supp. 1060. 

. The decision by Surrogate Fowler in the case of Matter of 
Rosenthal, supra, is far-reaching. In that case there was no evi- 
dence given of such other facts and circumstances as would be suf- 
ficient to prove the will upon a trial. It was, however, decreed 
probate upon presumption, not rebutted, that a testamentary script 
coming from the proper custody, if subscribed by the testator and 
two witnesses, was executed according to the statute of wills. 

The early cases in this state expressed the opinion that where all 
of the subscribing witnesses are dead, and proof is given of the 
handwriting of the testator and of the subscribing witnesses, the 
will may be admitted, in the absence of contradictory evidence. 
Jackson v. Le Grange, 19 Johns. 386, 10 Am. Dee. 237; Matter of 
Abel, supra. 

The following reported cases belong to the other group, where 
the wills had an attestation clause: Price v. Brown, 1 Bradf.: Sur. 
291; Rider v. Legg, 51 Barb. 260; Brown v. Clark, 77 N. Y. 369; 
Matter of Pepoon, 91 N. Y. 255; Matter of Foley, 55 Mise. Rep. 162, 
106 N. Y. Supp. 474; Matter of Reynolds, 87 Mise. Rep. 569, 151 
N. Y. Supp. 380; Matter of Sizer, 129 App. Div. 113, N. Y. Supp. 
210; affd. 195 N. Y. 528, 88 N. E. 1132. 
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An attestation clause is entitled to great weight in the deter- 
mination of the facts involved. Matter of Hesdra, 119 N. Y. 615, 23 
N. E. 555; Matter of Walker, 67 Misc. Rep. 6, 124 N. Y. Supp. 615. 
In the instant case, the handwriting of the testator and of the two 
witnesses has been proved by an expert, by the comparison of hand- 
writing with filed documents in public offices. Matter of Burbank, 
104 App. Div. 312, 93 N. Y. Supp. 866. There is no doubt of the 
genuineness of all of the signatures. There is no direct evidence of 
what was said, or done, when the will was executed, and no other 
proof of circumstances, which would be sufficient to prove the will 
on a trial in an action, except the attestation clause. In my opin- 
ion, the attestation clause in this case is ample and sufficient to per- 
mit a natural inference as to the circumstances not shown directly. 

It appears to be well settled by authority that, upon the facts in 
the instant ease, due execution of the will will be a natural pre- 
sumption from such evidence. No contradictory evidence was of- 
fered by the contestant. The appearance of the instrument is gen- 
uine. The will provides for, or mentions, all of the family, who are 
the natural objects of testator’s bounty. The witnesses who gave 
evidence are personally known to the court. I am satisfied that, 
from the facts and circumstances, the instrument offered is estab- 
lished with reasonable certainty. A prima facie case has been made 


for the will, and the decree must be for probate. The proponent 
has sustained the burden of proof which the law casts upon him. 
The inference of fact is a natural one under the circumstances, and 
such as a jury might well infer from the facts in this case. 


UNINCORPORATED ASSOCIATION CANNOT 
TAKE LEGACY 


In re Cameron’s Estate, New York Surrogate’s Court, 184 N. Y. 
Supp. 540. 


An unineorporated association cannot receive a legacy under 
a will. But where a legacy is left to an unincorporated branch 
of an incorporated society it will go to the society. 


In the matter of the estate of Alexander Cameron. On account- 
ing. Deeree ordered submitted. 


William K. Gilchrist, of New York City, for petitioner. 





THE BANKING LAW JOURNAL 53 


Stetson, Jennings & Russell, of New York City, for Shut-In 
Society. 

Dulon & Roe, of New York City, for New York State Branch of 
Shut-In Society. 


FOLEY, S.—Upon this accounting a dispute has arisen as to the 
payment of a legacy under the sixth paragraph of the will, which 
reads as follows: 


‘*‘Sixth. As a memorial to my deceased daughter, Jessie M. 
Cameron, I give and bequeath to the New York State Branch of the 
Shut-In Society, incorporated under the laws of the state of New 
York, the sum of one thousand dollars absolutely.’’ 


The legacy is claimed, first, by the New York State Branch of 
the Shut-In Society: second, by the Shut-In Society; third, by the 
residuary legatee as an invalid bequest. The New York State 
Branch of the Shut-In Society is an unincorporated association and 
eannot take the legacy. Mount v. Tuttle, 183 N. Y. 358, 367, 76 N. 
E. 873, 2 L. R. A. (N. 8S.) 428; Murray v. Miller, 178 N. Y. 316, 70 
N. E. 870; Kernochan v. Farmers Loan & Trust Co., 187 App. Div. 
668, 175 N. Y. Supp. 831, affirmed 227 N. Y. 658, 126 N. E. 912. I 
am of the opinion, therefore, that the legacy should be paid to the 
principal corporation—the Shut-in Society. 

Many authorities exist for this disposition. They follow the 
principle that in order to sustain testator’s purpose the legacy 
goes to the corporation, where a branch or department or subsidiary 
of it is named as legatee. In Matter of Isbell’s Estate, 1 App. Div. 
158, 37 N. Y. Supp. 919, the gift was to the ‘‘Japan Mission under 
the direction of the Baptist Board of Foreign Missions’’; each of 
these bodies was a department or field of activity for missionary 
work under ‘the American Baptist Missionary Union, a corporation. 
The Appellate Division held that the gift should be paid to the lat- 
ter. In Matter of Wehrhane, 40 Hun, 542, there was a bequest to 
the ‘‘Newsboys’ Lodging House, City of New York,’’ which was an 
unincorporated department of the Children’s Aid Society. It was 
there held that the parent corporation was entitled to the legacy. 

In the latest authority of the Appellate Division, First Depart- 
ment, Kernochan v. Farmers’ Loan & Trust Co., 187 App. Div. 668, 
175 N. Y. Supp. 831, affirmed 227 N. Y. 658, 126 N. E. 912, testator 
gave $10,000 to the Charles Knox Memorial (Methodist) Church in 
Manila, Philippine Islands. The legatee was not a corporation, and 
there was no church known technically by that name. There was, 
however, a church known as the Knox Memorial Church in Manila, 
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maintained by the Board of Foreign Missions of the Methodist Epis- 
eopal Church, a corporation. It was held that the legacy should be 
paid to the Board of Foreign Missions. 

The language of clause 6 and the extrinsic proof submitted upon 
this accounting show that the testator intended to contribute the 
amount named as a memorial to his deceased daughter. It appears 
that she had been a member of the New York State Branch of the 
society. The language of the will suggests a moral rather than a 
legal duty to spend the funds received under the will for the bene- 
fit of the New York State Branch, and in compliance with the 
wishes of testator the Shut-In Society is willing to receive the legacy 
with that understanding. Jessup-Redfield, p. 1158: Matter of Isbell. 
supra; Preston v. Howk, 3 App. Div. 43, 37 N. Y. Supp. 1079; War- 
burton Avenue Baptist Church v. Clark, 158 App. Div. 230, 142 N. Y. 
Supp. 1089. 

Submit deeree accordingly. 


































MASSACHUSETTS INJUNCTION AGAINST 
DRAWING ON LETTER OF CREDIT NOT 
EFFECTIVE IN NEW YORK 


National Park Bank of New York v. Old Colony Trust Co. of Boston, 
New York Supreme Court. New York Law Journal, 
January 6, 1921. 





A trust company in Boston issued a letter of credit, author- 
izing Boissevain & Co. to draw not exceeding $221,200 on a bank 
in New York, covering shipments of sugar. Another party (prob- 
ably the purchaser of the sugar) obtained a temporary injunction, 
in an action in Massachusetts, restraining the trust company from 
making any payment under the letter of credit. The credit was 
assigned to the plaintiff and the latter presented a draft, accom- 
panied by the proper shipping documents, to the New York bank 
and the Boston trust company. Both refused payment because 
of the Massachusetts injunction. The plaintiff brought action 
against the Boston trust company in New York and it was held 
that it was entitled to judgment, notwithstanding the injunction 
that had been granted by the Massachusetts Court. 








McAVOY, J.—The plaintiff is a domestic banking corporation 
erganized under the laws of the United States, and has its principal 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
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place of business in New York County, state of New York, and the 
defendant is a Massachusetts corporation having its principal place 
of business in Boston, Commonwealth of Massachusetts. In May the 
defendant issued a letter of credit to one Eugen Boissevain & Co., 
Ine., of New York, whereby it authorized Boissevain & Co. to draw 
a sight draft not exceeding the aggregate amount of $221,200, on the . 
National Bank of Commerce, New York, covering shipments of sugar. 
The defendant agreed in the letter of credit ‘‘with the drawers and 
indorsers and bona fide holders of draft drawn under and in com- 
pliance with this letter of credit that the same shall be duly honored 
upon presentation at the office of National Bank of Commerce, in 
New York City, if accompanied by the documents that were therein 
mentioned.’’ Subsequently, the defendant assented in writing to the 
assignment of this credit to the plaintiff, the National Park Bank. 
In October, 1920, a draft was drawn by Boissevain & Co. under this 
credit of $220,442.19 on the National Bank of Commerce, New York, 
payable to the plaintiff, and this draft was delivered to the plaintiff 
for a valuable consideration, plaintiff having all of the essentials of 
a bona fide holder of a draft as a negotiable instrument. The draft 
conformed fully with the letter of credit, had attached all of the 
documents required by the letter of credit, and the documents fully 
conformed with the provisions of the credit. The plaintiff, in part- 
ing with the considerations which it had paid for the draft, acted in 
reliance on defendant’s promise contained in the letter of credit. 
When the draft and documents were presented to the National Bank 
of Commerce, all due forms being observed, on October 27, 1920, and 
later when presented to the defendant itself, the Old Colony Trust 
Co., of Boston, on October 29 last, the draft was not paid. It is un- 
controverted that no part of the plaintiff’s duties in respect of any 
of the contractual relations, which arise from the assignment of the 
credit and negotiations of the draft, remain unperformed. The al- 
leged complete defense to the action is an injunction purporting to 
have been issued by the Superior Court of Massachusetts restraining 
the defendant from making payment under the credit. The precise 
language of the injunction of the Massachusetts court is that this 
defendant (Old Colony Trust Co.) is enjoined and restrained ‘‘from 
accepting or otherwise recognizing the validity of any draft drawn 
under or pursuant to said letter of credit dated May 15, 1920, by 
Eugen Boissevain & Co., Inc., or by any other person, firm or cor- 
poration whatsoever, as assignee or holder thereof.’’ This state of 
the pleadings gives plaintiff the right to judgment for the amount 
of the defaulted draft, unless the plea of the continuance in force of 
this injunction is a complete defense to plaintiff’s action. There is no 
doubt that the injunction, of itself, as a mandate of a foreign court 
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has no force or effect extraterritorially in the courts of this state 
under the Full Faith and Credit Clause of the Federal Constitution. 
It appears affirmatively from the answer that this plaintiff was not 
a party to the action in Massachusetts, and that the sole parties were 
one E. R. Sherburne & Co., plaintiff, the Old Colony Trust Co. and 
Eugen Boissevain & Co., Inc., defendants. Even where effect is 
given to judgments and decrees of the courts of sister states, it is a 
basic principle that the court which gave the judgment or decree 
must have jurisdiction of the parties upon whose rights it is adjudi- 
eating or pretending to adjudge. The Massachusetts qourt never ob- 
tained or had jurisdiction of either the plaintiff’s person or its prop- 
erty, and had no power to adjudicate in respect to its rights under 
the draft and assignment of credit herein so as to bind the plaintiff 
by its adjudication (Pennoyer v. Neff, 95 U. S. 714; Haddock v. 
Haddock, 201 U. 8S. ——). The Federal Constitution’s provision that 
full faith and credit shall be given in each state to judicial proceed- 
ings of other states is not a ground upon which the courts in which 
the judgment of the sister state may be presented may be precluded 
from inquiring into the jurisdiction of the court which renders the 
judgment over the subject matter of the suit or the parties affected 
by it, or into the facts necessary to give the original court jurisdiction 
(Pennoyer v. Neff, supra). Defendant recognizes that lack of juris- 
diction of the Massachusetts court over the plaintiff here must in- 
hibit a claim that the Massachusetts injunction should be recognized 
in New York on account of the full faith and credit clause of the 
National Constitution, and in addition is aware that since the injunc- 
tion is a temporary one and may not be made final until after the 
trial in Massachusetts it is not such a judgment as would, in any 
event, be recognized by the courts of this state, because it is not a 
definitive judgment on the merits. The rule is of common knowl- 
edge that the definitive judgment of a court of another state between 
the same parties on the same cause of action on the merits of the 
ease is conclusive, but it must be a definitive judgment on the merits 
only. Where the judgment is merely interlocutory the determination 
of the question by the court which rendered it did not settle and 
adjudge finally the rights of the parties. It is based upon a special 
application pending the suit which by our practice might, on leave 
had, be renewed on new state of facts presented (Walsh v. Durkan, 
12 J. R. 99). It seems to be anomalous to give a decision upon an 
interlocutory motion or application in another state as full a degree 
of faith and credit, or to regard the same as possessing equal dignity 
of conclusiveness, as would be given to a final adjudication between 
the parties over all of whom the court had full jurisdiction in a 
decision of the main controversy between them in this state. The 
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principle that the courts of one state or jurisdiction will give effect 
to the laws and judicial decisions of another, not as a matter of 
obligation, but out of deference and respect, commonly called judicial 
comity, is not transgressed by ruling adversely to the claim here 
made. The rule of comity is based on the theory that a court which 
first asserted jurisdiction will not be interfered with in the contin- 
uance of its assertion by another court of foreign jurisdiction until 
it is convenient and desirable that the one give way to the other 
(Nash v. Stover, 177 U. S. 485). Comity is not a rule of law, but 
one of practice, convenience and expediency. It is something more 
than mere courtesy, and implies only deference to the opinions of 
others, since it is of substantial value in securing uniformity of de- 
cision and discouraging repeated litigation of the same question. Its 
obligation, however, is not imperative. If this were so, the indiscreet 
action of one court might become a precedent made more weighty 
by each successive adjudication, until the whole country was tied 
down to an unsound principle. Comity persuades, but it does not 
command. It demands that no one should abdicate his individual 
judgment, but only that deference shall be paid to the judgment of 
other co-ordinate tribunals (words taken from the text case, supra). 
The defense here sought to be established, as appears from the plea 
respecting the action of the-Massachusetts court, gives no ground 
under the true rule of comity warranting recognition in our courts, 
since the result will be to utterly defeat the acknowledged rights of 
the plaintiff, a resident of this state, and deny the plaintiff its day 
in court, and be entirely contrary to rulings in this state holding 
that a letter of credit is a complete and independent contract (Fry 
v. Sherburne, Law Journal, November 26, 1920, App. Div., Ist Dept.). 
Nothing is shown which would indicate any privity of contract be- 
tween the plaintiff here and the Sherburne Co., which is plaintiff in 
the Massachusetts action, and no indication is given of any valid 
ground upon which the defendant may be restrained at the instance 
of the Sherburne Co. from paying its obligation to the plaintiff. 
Whatever rights Sherburne & Co. may have in the premises must 
be founded upon the contract made for the sugar, or under some 
other contract, for there was nowhere in the letter of credit any in- 
dication that they are concerned with that document. No prejudice 
accrues to them if the defendant pays under the letter of credit. 
They have a complete and adequate remedy at law to recover dam- 
ages sustained by any breach of the contract of sale, and against the 
bank which issued the letter of credit for violation of any require- 
ment of the credit (Fry v. Sherburne, supra). Motion for judgment 
on the pleadings is granted. Order signed. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN EDSON BRADY 


DEPOSITS 


Questions 


1. What are the principal kinds of bank deposits? 
2. What is meant by a general deposit? 


3. Where money is placed with a bank on general deposit to 
whom does the money belong? 


4. Upon the failure of a bank are the general depositors entitled 
to any priority in the assets over other creditors, for instance, one to 
whom a bank is indebted for supplies furnished? 


5. Has the holder of a certified check any priority over depos- 
itors, or other creditors, upon the failure of the bank? 


6. A person makes a general deposit in a bank at a time when 
the bank is hopelessly insolvent, the officers having knowledge of 
such insolvency. Is his claim on the bank prior to that of other 
depositors? 


7. A person makes a general deposit in a bank at a time when 
the bank is hopelessly insolvent, but the fact of ‘the insolvency is 
not known to the officers of the bank. Is the depositor entitled to a 
priority over other depositors? 


8. The payee of a check indorses it in blank and deposits in 
his bank; it is understood that he shall not draw against the credit 
until collection has been made. The bank fails before the collection 
of the check. What are the depositor’s rights? 


9. A depositor of a bank, meeting the cashier at a place outside 
of the bank, delivers a sum of money to him, to be placed to the de- 
positor’s credit. If the cashier fails to deliver the money to the 
bank, is the bank liable for the amount to the depositor? 


10. The president of a corporation indorses a check, payable to 
the order of the corporation, and deposits it in his individual ac- 


count. He has authority to indorse checks in the corporation’s name, 
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but has no authority to use personally the proceeds of checks pay- 
able to the corporation. If he appropriates the proceeds of the check 
is the bank in any way liable? 


11. A person, presenting proper credentials, requests the privi- 
lege of opening a checking account in a bank. For reasons of its 
own the bank feels that the account is not a desirable one and 
refuses to accept it. Does this action render the bank liable in any 
way? 


12. Has a bank the right to close an account at any time? 


13. What is a special deposit? 
14. Can money be the subject of a special deposit? 


15. Where a special deposit is made what is the legal relation 
between the bank and the depositor? 


16. Property is left with the cashier of a bank for gratuitous 
safe-keeping. The cashier appropriates the property to his own use. 
Is the bank liable to the depositor? 


17. What is the general rule as to the liability of a bank for. the 
loss of property left with it for safe-keeping, where the bank receives 
no compensation for its service? 


18. Where property is left with a bank for gratuitous safe- 
keeping, is the bank liable if the property is destroyed by fire? 


19. Upon the failure of a bank what are the rights of a person 
who has deposited property with it for safe-keeping? 


20. A person left a package of bills, amounting to $500, with a 
bank for safe-keeping. A fire occurred thereafter and before the 
vaults could be opened the bank failed. When the vaults were 
opened the bills could not be found. Was the depositor entitled to 
repayment in full? 


21. What is the definition of a specific deposit? ‘ 
22. In the case of a specific deposit what is the relation between 
the bank and the depositor? 


23. Upon the presentment of a check, drawn against insufficient 
funds, the drawee bank informed the holder of the amount of the 
shortage. The holder deposited the necessary amount to the eredit 
of the drawer and the bank then paid the check. Was the bank 
acting within its rights? 

24. A depositor allows his deposit to remain in the bank for a 
period of ten years, without adding to or drawing from it. Is his 
claim for the deposit barred by a six-year statute of limitations? 
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25. Has a depositor the right to inspect the bank’s books? 
26. What interest is a depositor entitled to on his deposit? 


‘ 27. Where a general depositor becomes indebted to the bank 
has the bank the right to apply the deposit to the discharge of the 
. indebtedness, in the absence of an agreement to that effect? 








28. A bank, which holds a note signed by one of its depositors 
as maker, fails to charge it against the deposit at maturity. Does 
this action affect the bank’s rights against the depositor as maker? 

29. A person opens an account in his name as trustee and de- 


posits therein trust funds. Has the bank the right to apply the de- 
posit to the satisfaction of the depositor’s personal note? 










30. <A trustee deposits trust funds in his personal account. The 
bank has no knowledge of the fact that the money deposited repre- 


sents trust funds. Can it apply these funds to the depositor’s indi- 
vidual debt? 


Answers 






1. General deposits, special deposits and specific deposits. 


2. A general deposit is a deposit of money in a bank, with an 


agreement, express or implied, that the bank may mingle the money 


¥ with its own funds and that, upon demand or order, it will repay an 
a equivalent amount. 











3. Upon the deposit being made the money becomes the property 
of the bank; the bank is merely the debtor of the depositor for the 
amount deposited. 


4. Unless there is a statute, giving depositors a preference, they 
are entitled to no preference over other general creditors. Bayor v. 
American Trust & Savings Bank, 157 Ill. 62, 41 N. E. Rep. 622. 














5. No, the certification of a check does not create any trust in 
favor of the holder and gives him no lien on any part of the bank’s 
assets. People v. St. Nicholas Bank, 28 N. Y. Supp. 407. 


6. In such case the depositor is not required to share in the 
assets with other depositors, but is entitled to recover the deposit on 
the ground that the transaction was fraudulent. City of Somerville 
v. Beal, 49 Fed. Rep. 790. 


_ 


7. In such case the depositor is entitled to no preference, but 
must share with the other depositors in the assets. Furber v. Dane, 
204 Mass. 412, 90 N. E. Rep. 859. 


8. He is entitled to possession of the check or the proceeds if the 
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receiver or liquidating agent collects it. Miller v. Norton, 114 Va. 
609, 77 S. E. Rep. 452. 


9. In such case the cashier is acting as the agent of the depos- 
itor, not of the bank, and the bank is not responsible for the money 
unless the cashier actually makes the deposit as directed. Demarest 
v. Holderman, 34 Ind. App. 685, 73 N. E. Rep. 714. 


10. In these circumstances the bank is liable to the corporation 
for any amount misappropriated by the president. The form of the 
check ,is notice to the bank that it belongs to the corporation and, 
in allowing it to be deposited to the individual credit of the presi- 
dent, it assumes the risk of his accounting to the corporation for the 
proceeds. Niagara Woolen Co. v. Pacific Bank, 126 N. Y. Supp. 890. 


11. A bank is entitled to select its depositors arbitrarily and 
cannot be held accountable to any person for the propriety of action 
in the matter of rejecting an account. Jaselli v. Riggs Nat. Bank, 36 
App. Cas. (D.C.) 159. 


12. The relationship of banker and depositor may be terminated 
at any time by either party, saving the existing rights and liens of 
each. The bank may close the account by giving the depositor rea- 
sonable notice and tendering to him the amount due him. Chicago, 
Etc., Ins. Co. v. Stanford, 28 Ill. 168. 


13. A special deposit is one where there is an agreement that the 
thing deposited shall be safely kept and the identical thing returned 
to the depositor. State v. Clark, 4 Ind. 316. 

14. Yes; where the identical money is to be returned to the 
depositor there is a special deposit. 

15. The title to the thing deposited remains in the depositor and 
the transaction is called a bailment. The liability of the bank is 
that of a bailor. 


16. The bank is not liable if it used proper diligence in selecting 
the cashier and was not negligent in retaining him after it knew, or 
should have known, of his untrustworthiness. Merchants’ Nat. Bank 
v. Gilmartin, 88 Ga. 797, 15 S. E. Rep. 831. 


17. The authorities differ, some holding the bank liable only 
where there has been gross negligence; the better rule is that the 
bank is bound to exercise such care over the property deposited as a 
reasonably prudent man would take of his own property of similar 
description. Preston v. Prather, 137 U. S. 604. 

18. The bank is not liable if the loss was in no way due to its 
negligence. 

19. He is entitled to the return of the property deposited; it 
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eannot be subjected to the satisfaction of other claims. 


Shopert v. 
Indiana Nat. Bank, 41 Ind. App. 474. 





20. In such circumstances it has been held that the depositor 


was entitled to repayment in full. Fogg v. Tyler, Me., 82 Atl. Rep. 
1008. 


21. Where money is received by a\bank, not for deposit on general 
account, or for safe-keeping and return, but to be applied to a spe- 
cific purpose, the transaction is termed a specific deposit. 

99 


Even though the money is to be mingled with the funds of 


the bank it is generally held that the bank holds the sum deposited 
as trustee. 


23. It has been held that a bank has not the right to disclose the 
amount of a depositor’s account and that, in the circumstances re- 
cited, the bank was liable to the depositor for the amount standing 
to his credit at the time the check was presented. Foster v. Bank of 
London (Eng.), 3 F. & F. 214. 


24. The general rule is that the statutory period does not begin 


to run until there has been a demand for the deposit. Thompson v. 
Bank, 82 N. Y. L. 


25. It has been held that a depositor may inspect the books of 
the bank upon showing proper cause. There are not many decisions 
on the point, but it is likely that the occasions on which the courts 
would permit this right to be exercised are very few. Union Bank 
v. Knapp, 3 Pick. (Mass.) 96. 


26. In the absence of an agreement between the bank and the 
depositor for interest the deposit draws no interest, until a demand 
for payment has been made and payment refused. 

27. As a general rule a bank may apply funds on general de- 
posit to any matured indebtedness of the depositor. Bedford Bank 
v. Acoam, 125 Ind. 584. 


28. No; while a bank has the right to apply a deposit to the 


payment of the depositor’s note, it is under no obligation to do so. 
Bank of California v. Starrett, Wash., 188 Pac. Rep. 410. 


29. The form of the deposit is notice to the, bank that the funds 
do not belong to the depositor and the bank cannot use the funds 
for the payment of the depositor’s individual debt. Brady v. Town 
of Monticello, 84 Ind. 119. 


30. It has been held that, where the bank has no knowledge that 
the money does not belong to the depositor, the deposit may be 
applied to the satisfaction of the depositor’s debts. Meyers v. Bank, 
36 N. Y App. Div. 482. 


BANK DIRECTORS AND THEIR 
LIABILITIES 


Qualifications of Bank Directors—It is customary for certain 
qualifications to be prescribed by statute for the holding of the office 
of bank director. The most usual statutory qualifications called for 
relate to the ownership of stock in the bank and to residence. The 
statutes of the various states prescribe the qualifications for directors 
of banks chartered by them and the statutes of the United States 
specify the conditions which a national bank director must meet. 

Section 5146 of the Revised Statutes of the United States pro- 
vides that every director of a national bank must be a citizen of the 
United States and that three-fourths of the directors of each bank 
must be residents of the state in which the bank is located. Each 
director must own at least ten shares of the capital stock of the 
bank with which he is associated; unless the capital of the bank does 
not exceed $25,000, in which event he must be the owner of at least 
five shares. 

The provisions with regard to stock ownership vary widely in 
the different states. A director of a Georgia bank must own one 
share of stock in the bank; in New Jersey, Massachusetts, Indiana 
and other states, five shares, and in Illinois, ten shares. A New 
York bank director must own shares to the value of one thousand 
dollars, unless the bank has a capitalization of less than $50,000, 
and then he must be the owner of shares to the value of five hun- 
dred dollars. Trust company directors in New York must own not 
less than ten shares of the company’s stock. In New York there is 
a specific provision (Section 123 of the Banking Law) to the effect 
that any director who -hypothecates, pledges or ceases to be the 
owner of any of his qualifying shares ceases thereupon to be a di- 
rector of the bank. In such events he is not eligible for re-election 
as a director for a period of one year after the next succeeding 
annual meeting. 

The provisions as to qualifying shares affects merely the official 
status of the director. That is to say, if one is elected director, 
without being the owner of the necessary number of shares, he may 
be removed from office, but he cannot, for any purpose, be regarded 
as the owner of the shares. . At least it has been held in England 
that where a person, who had subscribed for twenty-five shares, was 
chosen a director, and acted as such, though the ownership of fifty 
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held as a contributor for the price of twenty-five shares only upon 
the insolvency of the bank. Ex parte Marquis of Abecorn, 31 L. J. 
Ch. (Eng.) 828. 


Election and Term of Office.—The directors of a bank, like the 
directors of other corporations, are elected by the stockholders of 
the bank. The method of election is sometimes prescribed by stat- 
ute. In some of the states, Illinois for instance, cumulative voting 
for directors is allowed. Cumulative voting is a system under 
which each share of stock is entitled to as many votes as there are 
directors to be elected. ‘The stockholder may cast all of his votes 
for one director or divide them among different candidates as he 
sees fit. Thus, if a stockholder owns five shares of stock and there 
are three directors to be elected, he is entitled to fifteen votes. He 
may cast them all in favor of one person, or split them in any way 
among those he is interested in. 

As explained in Conyngton on Corporate Organization and Man- 
agement: ‘‘The practical result of this modification of ‘the usual sys- 
tem is to insure minority representation whenever the minority hold- 
ing of stock is at all material. Thus, if a corporation has one hun- 
dred shares of stock outstanding and five directors to be elected, a 
stockholder owning or controlling 49 shares of this stock would not 
under the usual system be able to elect a single director. Under the 
cumulative system he could infallibly elect two directors. Or, if he 
controlled but 34 shares he could still elect the same number of 
directors. If he controlled but 17 shares he would still be able to 
elect one member of the board. 

*“*The calculation is simple. As each stockholder is entitled to 
one vote on each of his shares of stock for each of the five directors 
to be elected, this gives him 5 votes for each share held, or 85 
votes for his 17 shares. The remaining stock—83 shares—if under 
one control, gives a total of 415 votes opposed. If, then, the 85 
votes of the minority stockholder are cast for one candidate, no pos- 
sible combination of the opposing 415 votes can defeat him.”’ 

The mere fact that a man is voted in as a director of a bank 
does not in itself constitute him a director and make him subject to 
the liabilities which attach to that office. He does not become a 
director until in some manner he signifies his intention of acceptinz 
the office. Zimmerman v. Western & So. Ins. Co., Ark., 181 S. W. 
Rep. 283. 

In this case a director of a bank, who was about to move tv 
another state, informed the president of the bank’ that he would not 
be able to continue to serve as director and that he desired to resign. 


shares was required by law to qualify him for the office, he could be 
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The president told him that it would not be convenient to call a 
meeting of the board at that time for the purpose of electing a suc- 
cessor, but assured him that he would not be re-elected. The di- 
rector left the state and without his knowledge, at the next regular 
election, he was continued in office. Later suit was brought against 
him to recover sums claimed to have been lost to the bank through 
his neglect of duty. It was held that, despite his election, he did 
not become an actual director and that he could not be held liable 
as such. 

Ordinarily a director’s term of office continues until his suc- 
cessor has been elected. It is quite generally provided by statute 
that directors shall be elected annually and that they shall hold 
office for one year and until their successors are elected. Such pro- 
visions do not affect the director’s right to resign. It has been held 
that the provision of section 5145 of the United States Revised Stat- 
utes, to the effect that when elected, a national bank director shall 
hold office for one year and until his successor is elected, does not 
preclude the director from resigning within the year. Briggs v. 
Spaulding, 141 U. S. 132. 

The office of director may become vacant through the operation 
of a statute, without affirmative action of any sort on the part of 
the bank or its board. A statute in Utah provided that no officer of 
any bank or savings institution should borrow money from the 
bank unless he furnished seeurity for twice the amount of the loan 
and that no such loan should be made for a period of more than 
three months. The statute also provided that the office of any 
director or officer who violated its provisions should immediately 
become vacant. It was held that this statute was self-executing 
and that a director who borrowed money from his bank contrary 
to its provisions, was thereupon automatically deprived of his office 
and from that time on had no authority to represent the bank or 
act as its agent. Cupit v. Park City Bank, 20 Utah 292, 58 Pac. 
Rep. 839. 


Compensation of Directors—The general rule is that a corporate 
director is not lawfully entitled to compensation for his services as 
director in the absence of an agreement that he shall be compen- 
sated. This rule applies to directors of banks as well as to directors 
of other corporations. 

The rule is thus stated in Wickersham v. Crittenden, 93 Cal. 17, 
28 Pac. Rep. 788: “‘A director is not entitled to compensation for his 
services as director, in the absence of any agreement in advance 
that he shall receive such compensation. If, in the course of his 
office, he render to the corporation any unusual services, that may 
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be the basis of a quantum meruit (an action to recover the reason- 
able value of the services), but the directors have not the authority 
to vote salaries to themselves after their election as directors; nor 
ean they in any instance vote a salary to one of their number as 
president, when he takes part in the proceeding or his vote is essen- 
tial to the adoption of the resolution.’’ 

In another case involving a director’s compensation the Branch 
Bank at Mobile sued Collins, one of its directors, to recover the 
sum of $1,000, which had been paid to him for serving as a mem- 
ber of the real estate committee. It appeared that, during the term 
of his service on this. committee, he had received compensation as 
director at the rate fixed by statute, $7 a day for each day he was 
engaged in the discharge of his duties as such officer. 

The court makes an interesting statement showing why the de- 
fendant was not entitled to retain the $1,000 given to him for his 
work on the real estate committee: ‘‘We perceive a compensation as 
provided by positive enactment is to be paid to each director for 
his services in the management of the bank. The management of 
its real estate was as much a duty imposed by the charter upon the 
directors as any other matter confided to their charge: and there is 
no pretense for extra compensation for this which will not as well 
apply to any other duty. But conceding that some services could 
be performed by a-director out of the ordinary course of his duties 
as such, yet he would be entitled to no compensation for them so 
long as his relation with the bank in that character continued. He 
cannot, at the same time, be a servant of the directors and a di- 
rector too. The relation of master and servant in the same indi- 
vidual is incompatible and cannot exist. It would be found im- 
practicable to secure fidelity in the execution of a trust, if the same 
person is to perform services with respect to it, and afterwards 
judge, not only of the manner in which the services are performed, 
but also of the compensation to be allowed therefor. . . . No 
legal effect can be given to the resolution of the board allowing 
this extra compensation, because the directors were not authorized 
to act in reference to the subject matter. They were there for the 
purpose of managing the concerns of the bank, not for the purpose 
of voting themselves or their colleagues compensation, whether for 
extra or for ordinary services.’’ Mobile Branch Bank v. Scott, 7 
Ala. 107. 

It has been held that directors may be paid for services not of a 
directorial character. In Chandler v. Monmouth Bank, 13 N. J. L. 
255, decided in the days when the charters of banks sometimes 
granted them powers which would be regarded as extremely un- 
usual at the present time, it was held that a director was entitled 
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to compensation for his services in building a steamboat for the 
bank. Such allowance did not conflict with a charter provision 
that no director should be entitled to any emolument unless allowed 
by the stockholders at a general meeting. This provision, it was 
held, was to prevent directors from taking compensation for the 
performance of their appropriate duties. 

**Services may be wanted,’’ said the court, ‘‘requiring mechani- 
eal or professional skill, as, for instance, the engraving of plates, 
the making of paper, ete. Should one of the directors be compe- 
tent to perform this work, the charter was never intended to prohibit 
his employment for that purpose. And again, services may be re- 
quired, which although they might be performed by the whole 
board of directors, yet are to be transacted at distant places, or 
under circumstances which would make it extremely inconvenient 
for a body of men to attend to them and where a proper discharge 
of their duties would require the directors to constitute an agency. 
In such eases I see no objection to their employing one of their own 
number as their agent.’’ 

But an allowance of $14 a day for 47 days, in addition to travel- 
ing expenses, awarded to a director by the verdict of a jury, for 
attending to the collection of a $3,000 note owned by the bank, was 
held to be grossly excessive in Forster v. Columbia National Bank, 
77 Minn. 119, 79 N. W. Rep. 605. 





— SS 


AY INQUIRIES ano CORRESPONDENCE 


This department places at your service able legal taleni 
and experis on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference. 
to the transaction out of which the question arises. 


NOTICE OF DISHONOR TO DRAWER OF CHECK 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—In the Journal for the month of October the answer 
to Question No. 24 is ‘‘No. The drawer of a check is discharged 
by the failure to give him notice only when he has suffered a loss as 
a result of the neglect.’’ Your answer is backed up by a decision. 

Section 71 of the Negotiable Instruments Act says that a bill of 
exchange payable on demand must be presented for payment within 
a reasonable time after the last negotiation thereof. 

Section 185 says that a check is a bill of exchange drawn on a 
bank payable on demand and except as herein otherwise provided 
the provisions of this act applicable to a bill of exchange payable on 
demand apply to a check. Therefore, is it not true that under the 
present Negotiable Instruments Act the drawer of a check is entitled 
to notice of non-payment in order to charge him when payment has 
been dishonored on the proper presentation? 

It would seem to me that the law governing a bill of exchange 
in this case would also govern that of a check. I believe Prof. Wil- 
liston of the Harvard Law School has so held in diseussing this sub- 
ject in his textbook on negotiable instruments. If I am wrong in my 
conclusion I would be glad to have a letter from you or an answer 
through the Journal. In the meantime, I am, 

Assistant Cashier. 

Answer—The Maryland decision cited in support of the statement 
referred to in the above inquiry was decided prior to the enactment 
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of the Negotiable Instruments Law in Maryland and, therefore, that 
decision may, with propriety be ignored in considering the question. 

As stated in the inquiry, Section 185 of the Negotiable Instru- 
ments Law, which is Section 321 of the New York Act, declares that 
a check is a bill of exchange drawn on a bank and that, except as 
otherwise provided, the provisions of the statute applicable to a de- 
mand bill of exchange apply to a check. 

But Section 186 (Section 322 of the New York Act) provides: ‘‘A 
check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon 
to the extent of the loss caused by the delay.’’ 

Section 71 (Section 131 of the New’York Act) requires demand 
bills of exchange to be presented for payment within a reasonable 
time after the last negotiation. The difference in regard to present- 
ment between a check and other bills is brought out distinctly. The 
check must be presented within a reasonable time after its issue and 
other bills within a reasonable time after the last negotiation. So 
Section 71 does not apply to checks. The presentment of checks is 
regulated by Section 186. 

Under Section 186 the failure to present a check within proper 
time discharges the drawer only where it appears that he has sus- 
tained a loss as a result, as where the drawee bank fails while the 
check is in the payee’s hands and it appears that the check would 
have been paid if promptly presented. Section 186 does not say 
anything about giving notice of dishonor. But it would seem rather 
footiess to require diligence in giving notice of dishonor in a case 
where prompt presentment for payment is not required. In fact, 
until there has been a presentment for payment there can be no 
notice of dishonor. 

When the statute was adopted in Illinois and South Dakota, Sec- 

,tion 186 was changed so as to specifically mention the giving of 
notice of dishonor. In those states that section reads as follows: ‘‘A 
check must be presented within a reasonable time after its issue and 
notice of dishonor given to the dtawer as provided for in the ease 
of bills of exchange, or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay.’’ 

It seems to me that the words here added clarify the section, but 
do not alter its meaning. 

Other decisions holding that the drawer of a check is not dis- 
charged by a failure to give notice of dishonor in the absence of 
damage resulting therefrom, are Offutt v. Rucker, 2 Ind. App. 350, 27 
N. E. Rep. 589; Gregg v. George, 16 Kans. 546. 
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LIABILITY OF BANK FOR NOTARY’S NEGLIGENCE—BANK 
NOT ALLOWED TO RETAIN FEES OF NOTARY 
California. 
Editor, Banking Law Journal: 

Dear Sir:—Here is an unusual case and yet a very important 
one. We have in this bank several notaries duly commissioned 
and under their own individual bond. They are employed by us, 
and during their employment here take acknowledgments for dif- 
ferent business transactions requiring this service. They charge a 
fee, which fee is turned over to the bank, inasmuch as the service 
is rendered during the time they are employed here at the bank. 

In view of the fact that the bank receives the fee, does it 
become liable for damages- under the acknowledgment? In other 
words, in event suit is begun for damages, would the liability rest 
with the bonding company bonding the individual or would the 
bank ‘be held liable for the reason that it takes the fee for this ser- 
vice? The notary in question has his own bondsmen or bonding 
company and the bank allows him the amount of his premium. 


Answer—The above inquiry does not set forth the facts, out of 
which the question arose, but we assume that the notary negli- 
gently took the acknowledgment to a deed or other instrument and 
that as a result some customer of the bank suffered a monetary 
loss. 

To begin with there is a division of the authorities as to whether 
a bank is in general liable for the negligence of a notary acting 
for it. In most of the jurisdictions the rule is that the bank is not 
liable. The reason is that the notary is regarded as a public of- 
ficer and not a mere agent of the bank. So far as we can find the 
question has not been decided in California. These decisions, how- 
ever, involve the liability of a bank, where paper has been intrusted 
to it for collection, and the negligence of the bank’s notary has 
resulted in discharging one of the parties to the paper. 

As stated, most of the decisions ‘hold the bank free from liability 
in a case of this kind. There would appear to be even less reason 
to hold the bank responsible where the negligence of the notary 
has reference to the taking of an acknowledgment, unless the 
handling of the transaction had been entirely confided to the bank. 
For instance, if a person should enter a bank and ask for a notary, 
stating that we wished to acknowledge a mortgage, and a notary 
in the employ of the bank should take the acknowledgment, it 
seems to me that there is no ground on which to hold the bank 
liable, if it should later turn out that the person acknowledging the 
mortgage was an impostor and used the mortgage for the purpose 
_ of wrongfully obtaining money. I do not know, however, of any 
decision which directly passes on this point. 
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It all comes down to the question whether the fact that the 
bank collects the fees paid to the notary renders it liable, or 
whether it is made liable by the fact that it pays the premium on 
his official bond. In the absence of any judicial authority on the 
question I can only venture the opinion that these facts would 
not impose any liability on the bank. One reason is that a bank 
may not lawfully enter into a contract with a notary, under which 
the notary is to pay all or a part of his notarial fees to the bank. 

The authority for this statement is Bank v. Hopkins, 8 App. D. 
C. 146. This was an action by a notary against a bank to recover 
$1,251.56 notarial fees earned by and belonging to him. As a de- 
fense the bank pleaded a verbal contract between itself and the 
notary, whereby the notary, in consideration of his employment by 
the bank in protesting its paper and paper coming to it through 
correspondents, agreed that he would pay to the bank one-half of 
all notarial fees received. 

It was held that this agreement was void and that the notary 
could recover from the bank the amount of his fees retained ‘by it. 
In so holding the court said: ‘‘A notary public is a public officer. 
His fees for services, whether earned as commercial agent or in 
the performance of duties prescribed by statute, are all fixed and 
determined by law. . . . And for the performance of such 
services the notary himself has no right to ask more or less than 
the fees prescribed; nor has any person, for whom such services 
are performed the right to require such services of the notary for 
less than the amount of the fees prescribed. If, therefore, the de- 
fendant bank was the owner of the paper protested it was bound 
to pay the fees prescribed by law for the official service rendered; 
and if it was the mere collecting agent for its correspondents, in 
employing the plaintiff in his official capacity, it was bound to 
place the paper in the hands of a careful and competent notary 
and for his services to pay the lawful fees and charge the same in 
account to the correspondent for whose benefit the service was 
rendered, according to the commercial custom in such cases. 


‘‘Therefore, the payment of the fees prescribed by law, or half 
the amount thereof, could constitute no valid consideration for the 
agreement stated in the affidavit (of defense); nor could the mere 
favoritism in the selection of the plaintiff in preference to other 
notaries, for the performance of the official services, be regarded 
as constituting a valid consideration for the agreement stated.’’ 

Apart from the fact that the agreement was not based on a 
sufficient consideration, it was void on other grounds. Quoting 
further from the opinion of the court: 
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‘‘Such an agreement would manifestly be in contravention of 
sound public policy and, therefore, void. . . . The notary is 
intended to be and from the nature and importance of his office 
should in all eases be required to act entirely independent of any 
influence of the bank or agent placing paper in his hands for his 
official action. From the moment that he receives the paper for 
notarial action he thereby becomes the agent of the owner of the 
paper and his paramount duty is to him and those affected by his 
official action. The bank, acting either as owner of the paper, or 
as a mere intermediate agent, in employing the services of a notary 
should have no share in the prefits or fees of the latter’s office. 

It has been decided in many cases that an assignment by 
a public officer of the salary or fees of his office before due and 
payable is contrary to public policy and void.’’ 

The taking of a bond has been held to have a bearing on the 
liability of a bank for its notary’s negligence. In Gerhardt v. 
Boatmen’s Sav. Inst., 38 Mo. 60, it was held that a bank was liable 
to the owner of a promissory note, which it delivered to a notary, 
whose neglect to give notice of dishonor discharged an indorser, 
where it appeared that the bank had appointed the notary for a 
year and had required him to give a bond for the faithful perform- 
ance of his duties. The court said: ‘‘The notary in this instance 
was not acting in the character of an independent officer, in the 
discharge of a duty devolved upon him by law, but as the agent of 
the defendant,’’ the (bank). In so holding the court also took into 
consideration the fact that the instrument involved was a promis- 
sory note and that any person, whether a notary or not, could have 
presented it and given notice of dishonor. Unlike a foreign bill 
of exchange. formal protest by a notary was not a legal require- 
ment. 

This case, however, is unlike the one under consideration. In 
the present case the bond is apparently the one required to be 
filed by every notary under the statutes of California. Section 799 
of the California Political Code declares that every notary must 
file a bond for $5,000, approved by a judge of the Superior Court. 
Section 801 provides: ‘‘For the official misconduct or neglect of a 
notary public he and the sureties on his official bond are liable to 
the parties injured thereby for all damages sustained.’’ 

Whatever may be the liability of the bank, the surety on the 
notary’s bond is surely liable if there has been negligence, and, 
under section 801, it would seem that if the bank were liable it 
would have recourse to the bond. Under section 801 it was held 
in Hanan v. Waver, 9 Cal. App. 123, 98 Pac. Rep. 80, that a notary 
and his sureties were liable to a person who sustained a_ loss 
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through the notary’s act in acknowledging a deed signed by an 
impersonator. 


NEGOTIABILITY OF NOTE PROVIDING THAT VENDOR MAY 
RETAKE PROPERTY 


Ohio. 
Editor, Banking Law Journal: 

Dear Sir:—We are particularly interested in the question of 
whether the conditional sales agreement, following a negotiable 
note and power of attorney, and incorporated in the same instru- 
ment over the maker’s signature, as shown in the attached copy, 
destroys the negotiable character of the note. 

Whether the purchase of such an instrument by the bank before 
maturity in the usual course, ete., with the indorsement of the 
payee thereon, protects the bank against possible defenses that ex- 
isted at the time of its purchase, or that subsequently might arise, 
as hgtween the original parties to such a note? 

And if the answer is yes as to the note portion, does the same 
result, as to the right of the bank to hold the article sold, free of 
any right in the maker to set up defenses he would have had 
against the seller of the article, follow? It being understood, of 
course, that the statute regarding the filing of conditional sales 
contracts is complied with. Copy of note. follows: 


$3 Lima, Ohio, ——————, 19— 
after date, I, we, or either of us, promise to pay to 


the order of the sum of ——————— Dollars, payable at 
, Lima, Ohio, with interest at eight per cent. per annum 




















from date. 


We hereby authorize and empower any Attorney-at-Law in the 
State of Ohio, or elsewhere, at any time after this note becomes 
due, with or without process, to appear for us, or either of us, in 
any Court of Record in the State of Ohio, or elsewhere, and con- 
fess judgment against us, or either of us, in favor of the legal 
holder of this note, for the said amount, or any balance due there- 
on, with interest and costs, and to: release and waive all errors, 
and the right of a new trial, and the right to prosecute error or 
appeal, and the right of stay of execution. The makers and en- 
dorsers of this note severally waive demand, protest and notice of 
non-payment. 

This note and contract is given for the balance due said 

on the purchase by the undersigned of —————— and 
it is understood and agreed that said property, and all renewal 
parts, equipment and improvements that may. be added thereto, 
shall be and remain the property of said ——————, or his as- 
signs, until this note, or any renewal thereof, is fully paid, and in 
ease of default in the payment of this note when due, or in case 
any lawful holder of this note deems it necessary for his security 
or protection, or in case said property is being abused or misused 
in a way -that causes depreciation in its value, then, and in either 
of such events, we authorize such holder of this note, his agent or 
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attorney to take possession of said property wherever the same 
may be found, and sell the same at public or private sale for the 
best price he may be able to obtain, and deduct from the proceeds 
any balance due on this note, or any renewal thereof, and the ex- 
pense of obtaining possession of said property, and the expense of 
sale, and the. balance he shall pay to the party whose name appears 
first below. a 


I will be glad to have your opinion and the same will be greatly 
appreciated. Subscriber. 


Answer—The negotiability of the note reproduced in the above 
inquiry is open to question. 

By the weight of authority it is held that the fact that a note, 
given in payment for property, provides that title to the property 
shall remain in the payee of the note, the seller, until the note is 
paid, does not impair the negotiability of the note. 


But there is a provision of the Negotiable Instruments Law to 
the effect that an instrument, to be negotiable, must call for the 
payment of a ‘‘sum certain in money.’’ 


The note under consideration authorizes the holder, at any time 
he deems himself insecure, to take possession of the property, sell 
it and from the proceeds of the sale pay himself the amount due 
on the note and all expenses connected with the sale. These ex- 
penses might include railroad fares, telegraph fees or any of a 
number of items of outlay incident to such a sale. It seems clear 
that this provision renders uncertain the amount that may be col- 
lected under the note and destroys its negotiability. The Nego- 
tiable Instruments Law provides that a note is not made non- 
negotiable by a provision for ‘‘costs of collection or attorneys’ 
fees, in case payment shall not be made at maturity.’’ This sec- 
tion, however, does not cover a provision for taking possession 
before maturity and paying expenses of sale from the proceeds 
thereof. In the case of Smith v. Marland, 59 Ia. 645, 13 N. W. 
Rep. 852, a note given for a corn crusher, and containing a pro- 
vision that ‘‘the payee or his indorsee has full power to declare 
this note due, and take full possession of said property at any 
time they may deem themselves insecure, even before the maturity 
of this note, and sell the same where this note is payable, on five 
days’ notice in writing,’’ was held not negotiable for the reason 
that the amount recoverable on the note was uncertain. 

If the holder of the note should take possession of the property, 
he acquires the same title thereto that the payee of the note, the 
original vendor, had. 
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RIGHTS OF INNOCENT PURCHASER OF NON-NEGOTIABLE 
PAPER 
Ohio. 
Editor, Banking Law Journal: 
Dear Sir—The school board of this city paid a teacher with an 
instrument, of which the following is a copy: 


No. 18325. Office of Board of Education, 
Lima School District. 
Lima, Ohio, Oct. 29, 1920. 

The Treasurer of said School District will pay to H. C. Rober- 
son One Hundred Sixty Eight & no/100 Dollars, out of the Tuition 
Fund in the Treasury for teacher second month. 

By order of Board of Education. F. W. Mullenhour, 

Guy C. Butler, President. Clerk & Treasurer. 


This instrument was delivered by the proper school authorities 
to the person named therein, to wit.: H. C. Roberson. 

H. C. Roberson in his own proper person presented the paper to 
the manager of The Lima Trust Co., Lima, O., at its ‘‘Branch A’”’ 
office, No. 691 South Main street, Lima, O. The manager of this 
branch was one 8S. M. Churchill, who paid to said H. C. Roberson 
the amount called for by said instrument, and the paper was trans- 
ferred by Roberson to the branch office by writing across the end 
of the instrument the following words: 

**11/3/1920. Received payment, H. C. Roberson.’’ 

The manager took the paper to the main office of The Lima 
Trust Co. the same day at the close of business and delivered it to 
a clerk, whose duty it was to receive the same and enter it, with 
others, in a special list of ‘‘collections’’ to be passed through the 
local clearings between the Lima banks the following day, Nev. 
4th, 1920. 

At the close of the day’s business on Nov. 4th, 1920, it was 
found that the funds were ‘‘short’’ the amount of this paper— 
$168.00—and a search resulted in finding that this paper had dis- 
appeared and could not be found. 

H. C. Roberson at the time, and previously, had an account with 
The Lima Trust Co. at its said branch and was personally known 
to its manager. It had been the custom and local usage among the 
Lima banks to cash such instruments and the treasurer of the 
School District kept the funds available for such purposes in the 
City Bank of Lima, which bank had been authorized by the school’ 
authorities to honor and pay such instruments upon presentation, 
either by the person to whom they were made payable or to any 
of the banks or other persons when the receipt of payment, as 
above mentioned, had been indorsed as above. The Lima Trust Co., 
upon the discovery of the loss of the paper, immediately notified 
the City Bank not to pay it, if presented. 

On Nov. 5th, 1920, this paper was presented to the American 
Bank of Lima by a person who said he was a brother of said H. C. 
Roberson, exactly in the form and with the indorsement, as above 
stated, and with no other thing on it. The American Bank was 
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familiar with the signature of said H. C. Roberson, who had a 
“‘ehecking’’ account with it. The person so presenting said instru- — 
ment called himself ‘‘E. E. Roberson’’ and the American Bank paid 
him the amount called for by the instrument, part cash, and opened 
an account with said ‘‘E. E. Roberson’’ for a part. The account of 
**E. E. Roberson’’ was checked out before the American Bank was 
notified of the above circumstances and only had said notice when 
said paper was presented to the City Bank for payment later in the 
day of Nov. 5th, 1920. Secretary. 

Answer—The instrument delivered by the Board of Education to 
H. C. Roberson is non-negotiable. One reason is that it is not pay- 
able to order. Another is that it is payable out of a particular fund. 

One who purchases a‘ non-negotiable instrument, though in the 
best of faith and for value, gets only such rights as were possessed 
by the person from whom it was purchased. The instrument is open 
to all defenses. The purchaser cannot enforce it, if there is any 
defense to it and he cannot hold it as against the rightful owner. 
In Young v. Brewster it was held that an innocent purchaser from 
one who has stolen a non-negotiable instrument gets no title as 
against the true owner. The decision is reported, 62 Mo. App. 628. 

It follows that the American Bank has acquired no rights under 
this instrument. 


PAYMENT OF CHECK AFTER DRAWER’S DEATH 


Texas. 
Editor, Banking Law Journal: 


Dear Sir:—In order to settle a dispute, I would like to have 
an answer to the following two questions: 

**Can a bank legally refuse payment of a check drawn against 
funds in its possession, belonging to the drawer of the check, after 
the death of the drawer?’’ 

*‘Should a bank pay such a check, would it be liable for the 
amount of the check, to the administrators of the estate of the 
drawer of the check?’’ 

Answer—A bank may lawfully refuse to pay a check drawn on 
it, which is presented for payment after the death of the drawer, 
and, in such circumstances, for its own protection it should refuse 
to pay the check. 

It has been held in several cases that a bank which pays 4 
‘ check, with knowledge of the drawer’s death, is liable to his estate. 
These are generally cases in which it appears that the check was 
delivered by the drawer to the payee without consideration, that 
is, as a gift. Where the check is delivered by the drawer in pay- 
ment of a legal obligation, or for value received, there is generally 
no reason why any dispute should arise as to the legality of the , 





THE BANKING LAW JOURNAL 77 


payment of the check by the bank after the drawer’s death. But 
the bank is usually not in a position to know the circumstances 
under which the check was delivered, and if it pays it does so at 
its own risk. 


BOOK NOTICE 


THE FINANCIAL POLICY OF CORPORATIONS—The Ronald Press Com- 
pany, 20 Vesey street, New York City, has just published a work in five volumes, 
entitled “The Financial Policy of Corporations,” by Arthur Stone Dewing, 
Assistant Professor of Economics at Harvard University. This publication 
seems destined to become a standard American work on corporate finance. 
Through years of close association with modern corporations, extended, thorough 
research, and careful study of causes and effects, its author has gained an exact, 
thorough knowledge of every aspect of his subject, backed up by a vast store 
of authentic business information. Using this data for illustration and back- 
ground, he formulates definite, accepted policies and procedures for the financial 
Management of corporations. 

For convenience, his work is divided into five volumes, each dealing, in con- 
cise, pleasing style, with one aspect of corporate activity. They cover, respec- 
tively, the forms and use of corporate securities; the promotion of a corporate 
enterprise; problems arising from the financial administration; obtaining money 
for expansion, and the ferms this expansion may take; failures and means of 
rehabilitating bankrupt corporations. . 

Dr. Dewing’s work merits a fundamental place in the working library of 
every man engaged in business. Whether desired for systematic reading or for 
consultation and reference on particular points, it will justify the highest ex- 
pectations. It contains 953 pages, is bound in blue cloth, and sells for $12.00. 

HOLMES FEDERAL TAXES—The Bobbs- Merrill Company, Indianapolis, In- 
diana, has issued the 1921 supplement to the 1920 edition of Holmes Federal Taxes. 
This work, which, because of the popularity of its previous editions, is well 
known to business men, bankers, accountants and attorneys throughout the 
United States, covers exhaustively the income tax, war profits and excess profits 
taxes, stamp taxes, capital stock tax and the tax on the employment of child 
labor. 

The author, George E. Holmes, of the New York Bar, ranks as a foremost 
authority on American taxation and tax laws. 

He was editor for four years of the “Income Tax Service” published by the 
Corporation Trust Co., of New York, during which period he built up a service 
of such high standard and exceptional quality that it was at once adopted and 
used by the Internal Revenue Collectors and field men in preference to the ser- 
vice issued by the Federal Government. 


For eight years he has been intimately associated with the various depart- 
ment heads whose duty it is to enforce the collection of taxes. This has given 
him a clear insight and intimate knowledge of the workings of the departments 
who formulate the rules and regulations under which the law is administered, 
which coupled with his long and practical experience in the actual practice of 
Federal Tax matters, qualifies him as an authority on all phases of Federal 
Taxation, 

The 1920 or Third Edition of this valuable book contains 1151: pages and the 
1921 supplement, a separate volume, containing 539 pages, brings the Third Edi- 
tion down to January, 1921. The price of the Third (1920) Edition and the 
Supplement together is $10. The price of the 1921 Supplement separately is $5. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending January 3, 1920, 


and January 15, 1921: 


Members of Federal 
Reserve Bank 


Bank of New York, N. B. A... 
Bank of the Manhattan Co.... 


Loansand 
Discounts 
Average 


1920 
$55,190,000 
71,929,000 


Mechanics’ & Metals Nat. Bank 171,318,000 


Bank of America 


Chemical National Bank 
Atlantic National Bank 
Nat. Butchers & Drovers Bk.. 
American Exchange Nat. Bk.. 
National Bank of Comgggece. ° 


Pacific Bank 

Chatham & Phenix Nat. Bk... 
Hanover National Bank 
Metropolitan Bank 

Corn Exchange Bank 


Importers & Traders Nat. Bk.. 
National Park Bank.......... 
East River Nat. Bank 
Second National Bank 

First National Bank 


Irving National Bank 
N. Y. County Nat. Bank 
Continental Bank 

Chase National Bank 
Fifth Avenue Bank 


Commercial Exchange Bank.. 
Commonwealth Bank ......... 
Garfield National Bank 

Fifth National Bank 
Seaboard National Bank 


Liberty Nationa] Bank........ 
Coal & Iron Nat, Bank 
Union Exchange Nat, Bank... 
Nassau Nat. Bank, Bklyn 
Columbia Bank 


State Banks 
Not Members of Federai 
Reserve Bank 
Greenwich Bank 


Bowery Bank 
State Bank 


32,702,000 
558,028,000 


100,935,000 
21,746,000 
6,065,000 
131,950,000 
394,326,000 


23,550,000 
116,206,000 
141,915,000 

33,648,000 
148,959,000 


38,343,000 
208,652,000 
11,271,000 
23,525,000 
321,156,000 


138,199,000 
13,505,000 
8,815,000 
382,020,000 
21,016,000 


100,775,000, 


24,383,000 
20,450,000 
18,649,000 
21,804,000 


18,681,000 


6,336,000 
64,821,000 


Loans and 
Discounts 
Average 


1921 
$44,805,000 
127,021,000 
203,440,000 

60,349,000 
566,279,000 


132,783,000 
18,030,000 
4,564,000 
122,583,000 
375,600,000 


21,312,000 
119,757,000 
117,910,000 

36,931,000 
151,513,000 


41,527,000 
196,172,000 
11,499,000 
23,381,000 
317,838,000 


189,032,000 
13,769,000 
7,289,000 
356,486,000 
20,256,000 


8,455,000 
8,761,000 
15,896,000 
12,099,000 
48,383,000 


93,014,000 
18,323,000 
19,027,000 
16,598,000 
23,362,000 


18,409,000 
5,844,000 
73,377,000 


Legal Net 
Deposits 
Average 
1920 
$41,539,000 
74,513,000 
158,693,000 
29,764,000 
626,346,000 


70,286,000 
17,452,000 
4,827,000 
102,889,000 
281,438,000 


24,647,000 
113,569,000 
140,621,000 

35,893,000 
160,776,000 


28,833,000 
166,630,000 
12,131,000 
18,020,000 
212,413,000 


119,717,000 
13,720,000 
7,377,000 
320,759,000 
19,327,000 


8,819,000 
9,464,000 
14,136,000 
11,724,000 
49,841,000 


72,303,000 
13,718,000 
19,982,000 
13,837,000 
20,894,000 


19,504,000 
5,765,000 
61,947,000 


Legal Net 
Deposits 
Average 


1921 
$33,632,000 
119,229,000 
155,816,000 

57,094,000 
602,247,000 


111,587,000 
16,626,000 
4,624,000 
94,018,000 
262,978,000 


24,551,000 
119,046,000 
114,849,000 

43,093,000 
167,498,000 


29,676,000 
151,336,000 
12,202,000 
19,929,000 
178,773,000 


186,868,000 
14,447,000 
6,196,000 
283,455,000 
20,983,000 


8,840,000 
9,520,000 
16,351,000 
13,915,000 
49,997,000 


68,503,000 
13,226,000 
20,988,000 
14,567,006 
24,808,000 


19,741,000 
5,801,000 
74,225,000 
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Che Chemical National Bank of New York 


FOUNDED 1824 


CAPITAL $ 4,500,000 
SURPLUS & PROFITS 15,000,000 


TOTAL RESOURCES Over 220,000,000 


OFFICERS 


HERBERT K. TWITCHELL, Chairman of Board 
PERCY H. JOHNSTON, President , EDWIN 8S. SCHIENCK, First Vice-President 


FRANK K. HOUSTON... .Vice-President JOHN G. SCHMELZEL.. Assistant Cashier 
x . Vice-President JOHN B. DODD Assistant Cashier 
Vice-President SAMUEL T. J . Assistant Cashier 

- Vice-President CLIFFORD R. DUNHAM Asst, Cashier 

Vice-President SAMUEL SHAW, JR...Assistant Cashier 

EDWARD H. SMITH. eee ROBERT D. SCOTT. ... Assistant Cashier 
ALBION K. CHAPMAN. Cashier WILBUR F. CROOK...Assistant Cashier 
Trust Officer N. BAXTER JACKSON. Asst. Cashier 

JAMES L. PARSON...Assistant Cashier ~ ROBERT B. oo gay -Mer. For. Dept. 
JAMES MacALLISTER, Assistant Cashier E, J. WATERMAN....Asst. Trust Officer 


HENRY M, ROGERS Assistant Mer. Secutes Dept. 


DIRECTORS 


FREDERIC W. STEVENS WM. FELLOWES MORGAN CHARLES A. CORLISS 

W. EMLEN ROOSEVELT ARTHUK ISELIN JOHN A. GAR 

ROBT. WALTON GOELET GARRARD COMLY HERBERT K. TWITCHELL 

DARWIN P. KINGSLEY HENRY A. CAESAR PERCY H. JOHNSTON 

CHARLES CHENEY FREDERIC A. JUILLIARD EDWIN 8. SCHENCK 
RIDLEY WATT 


CH OWOWONVOWS Vine WOWe WANA mn VONG 





THE UNION TRUST COMPANY 


CLEVELAND 


The merger of the Citizens Savings and Trust Com- 
pany, The First National Bank, The Union Commerce 
National Bank, The First Trust and Savings Company, 
The Broadway Savings and Trust Company and the 
Woodland Avenue Savings and Trust Company into 
THE UNION TRUST COMPANY gives to Cleveland 
one of the largest banks in the United States. 


Effective Januarv 1, 1921 
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MEXICO TODAY 


is the title ot a twenty-six page pamphlet reporting 
the observations of our representative during his 
recent trip in this neighboring Republic. - 


The topic and the timeliness of this interesting 
booklet should lead you to request us to send 
you a free copy. 


THE AMERICAN EXCHANGE 
NATIONAL BANK 


128 BROADWAY NEW YORK CITY 


Resources over $175,000,000 
Our Monthly Letter will be sent free to those desiring a condensed resume of conditions. 


CLEARING HOUSE TRUST COMPANY STATEMENT 


Following is the statement of the 14 Trust Companies Members of the New 
York Clearing House as published January 15, 1921: 


Loans and Reserve Deposited Deposits Total 
Discounts Cash Reserves Requiring Deposits 
Reserve 


Brooklyn* ....... $36,746,000 $790,000 $3,941,000 $29,225,000 $34,139,000 
Bankers* 272,324,000 1,103,000 28,497,000 216,442,000 226,695,000 
U. S. Mortgage*. 62,057,000 842,000 6,634,000 50,187,000 60,204,000 
Guaranty* 518,428,000 2,844,000 46,268,000 459,305,000 491,369,000 
Fidelity* 18,149,000 514,000 2,403,000 18,340,000 18,983,000 
Columbia* 79,332,000 1,315,000 9,917,000 75,632,000 79,538,000 
Peoples* 33,483,000 1,311,000 3,508,000 33,271,000 34,425,000 
New York* 86,816,000 541,000 8,856,000 67,741,000 69,364,000 
Lincoln* 23,506,000 566,000 3,405,000 23,685,000 24,169,000 
Metropolitan* ... 32,033,000 643,000 3,404,000 25,661,000 26,791,000 
Farmers Loan*... 119,846,000 1,597,000 14,276,000 119,587,000 134,714,000 
Equitabie* 176,543,000 2,017,000 19,102,000 163,753,000 175,672,000 
Title Guarantee... 46,064,000 1,255,000 3,061,000 28,742,000 29,662.000 
Lawyers Title.... 24,622,000 979,000 1,422,000 15,700,000 15,895,000 
Members of Federal Reserve Bank indicated by *. 
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BANK AND INVESTMENT ITEMS 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its “Mpnth- 
ly Review of Business,” dated Janu- 
ary 3, 1921, states: “The year just 
closing has been one of the most re- 
markable and eventful in the business 
history of the country. A review of 
1920 is a recital of contrasts. A year 
ago we were experiencing a labor 
shortage with mounting wages, a 
scarcity of goods in all positions with 
markets controled by the $ellers, rail- 
roads congested with the amount of 
tonnage pressing for shipment, and a 
boundless optimism which was ex- 
pressed in the great wave of promo- 
tions offered for public participation 
and in the numerous other evidences 
of coroporate and private extrava- 
gances. | Today we have increasing 
unemployment and shrinking pay en- 
velopes, stocks of goods which cannot 
be sold except at ruinous sacrifices 
and with buyers still fearful of fur- 
ther price recessions, railroads almost 
begging for tonnage and express com- 
panies reducing their forces, finally, 
a distrust of the future as manifested 
by the current quotations of the 
shares of many established companies 
on the basis of less than net quick 
assets and by a general and compel- 
ling mood for economy in all expendi- 


ture.” 
' 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, had on exhi- 
bition, during the two weeks before 
Christmas, in the lobby, its unique 
advertising display shown at the re- 
cent American Bankers’ Convention 
in Washington, D. C. 

Under the caption “Pioneers in 
Bank Advertising,” the development 
of the bank’s publicity was told in a 
series of advertisements dating back 
as far as 1895. These announcements 
recalled to many patrons, who began 
business with the “Republic” over a 
quarter of a century ago, the early ad- 
vertising of the bank in newspapers, 
national magazines, on cards in Illi- 
nois Central suburban trains, and in 
the mail. The display censisted of 
five large panels and attracted much 
attention both among customers and 


employees. P 


THE LONDON JOINT CITY & 
MIDLAND BANK LIMITED reports 
that after providing for all bad and 


doubtful debts and bonus to staff, the 
net profits for the year ended 3ist 
December, 1920, amount to £ 2,831,861 
which, with £726,852 brought forward 
makes £3,558,713 for appropriation as 
follows: 


To Interim Dividend paid 
15th July last and final 
Dividend payable ist Feb- 
raury next, for the year 
1920, at the rate of 18 per 
cent, per annum less In- 
come Tax £1,367,094 


To Reserve for Deprecia- 
tion of War Loans and 
future Contingencies .... 1,200,000 


To Bank Premises 
demption Fund 250,000 


leaving to be carried for- 

ward a balance of 741,619 

THE CONTINENTAL AND COM- 
MERCIAL NATIONAL BANK of Chi- 
cago, at the annual board meeting, 
held on January 11, elected Arthur 
Reynolds president, succeeding his 
brother, George M\ Reynolds, who be- 
comes chairman of the board, a posi- 
tion created at the same meeting. 

George M. Reynolds has been presi- 
dent of the Continental National Bank 
since its organization in 1910. Ar- 
thur Reynolds has been first vice- 
president for the past six years. Un- 
der the new arrangement Arthur Rey- 
nolds is president and George M. Rey- 
nolds is chairman of the Boards of 
the three banking units comprising 
the Continental and Commercial Banks 
which are: the Continental and Com- 
mercial National Bank, the Continen- 
tal and Commercial Trust and Savings 
Bank and the Continental and Com- 
mercial Securities Company. 

Arthur Reynolds came to Chicago 
in 1915 after having spent a quarter 
of a century in the banking business 
in Iowa, His first duties with the 
Continental and Commercial National 
Bank were those of first vice-presi- 
dent, In 1918 he was elected president 
of the Continental and Commercial 
Trust and Savings Bank, and under 
his direction and vigorous leadership 
this institution had its greatest 
growth and development. 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK of New York City, in 
its financial letter, dated January 1, 





10,000 miles of pri- 
vate wires help make 
our National Invest- 
ment Service to 
bankers unusually 
prompt. 


1921, refers to the general business 
situation as follows: 


“Spurred by the boldness of confi- 
dence the country made rapid prog- 
ress during December in its prepara- 
tions for meeting the problems of the 
New Year. 

Progress during the month in the 
main consisted of bringing the out- 
lines of the world problems into de- 
finite relief and of examining the 
plans that have been proposed for 
their solution. The process of read- 
justment in domestic affairs continued, 
but the developments in this field 
were confined to readjustments that 
had been foreseen, although in their 
details these developments compli- 
cated the situation somewhat by 
bringing unexpected discreditabla busi- 
ness practices into conflict with the 
natural processes. 

Further progress was made in the 
direction of price deflation and the 
credit situation improved considerably. 
The improvement in the credit situa- 
tion resulted from further reductions 
in stock market loans rather than in 
reduction in commodity loans, al- 
though there was also improvement 
in that field. Increased imports and 


decreased exports of gold contributed 
to the strengthening of the credit 
basis. “Frozen credits” developed out 
of the cancellation evil again inter- 
vened to obstruct the orderly process 
of readjustments. The persistence of 
“frozen credits” as an obstructive 
factor opposed to readjustment is be- 
ginning to assume some of the aspects 
of a malignant fate. We encountered 
it first as a result of the breakdown 
in transportation, then as a result of 
the decline in commodity prices, and 
now we find it as a result of the can- 
cellation evil, the warehouses on both 
sides of the Atlantic and in the in- 
teriors being left full of goods which 
had been duly contracted for and 
then abandoned, Adjustments through 
which we have come have been order- 
ly, but is must be admitted that only 
something bordering on panic could 
have induced business men to resort 
to the practices that have made the 
task of readjustment more difficult.” 


THE BANKERS TRUST COM- 
PANY, of New York City, has made 
the following appointments: Mr. H. H. 
McGee and Mr, Fred W. Shibley, to 
be vice-presidents; Mr. Edgar S. 
Chappelear, to be auditor; Mr. E, E. 
Beach, assistant secretary and Mr. 
Ranald H. McDonald, Jr., assistant 
treasurer. Mr. McGee, a graduate of 
West Point and Chief of Staff of the 
77th Division during the war, will 
have charge of the company’s new 
office at Madison avenue and 57th 
street. Mr. Shibley, president of the 
Canadian Society of New York, is 
head of the Industrial Department. 


NATIONAL BANK OF COMMERCE 
IN NEW YORK has appointed William 
T. Sheehan manager of the Foreign 


Department of the National Bank of 
Commerce, in New York, and Ernest 
Schneider has been appointed an as- 
sistant manager. 

Mr. Sheehan joined the bank eleven 
years ago, beginning as a messenger. 
In 1917 he was made chief clerk of 
the Foreign Department. After serv- 
ing in the army during the war, he 
returned to the bank and was made 
assistant manager of the Foreign De- 
partment a little more than a year 
ago, Mr. Schneider, who came to the 
bank in 1912, also started as a mes- 
senger. He was made assistant audi- 
tor in 1917, and was assigned to the 
Foreign Department last February. 
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LONDON JOINT CITY & MIDLAND 
BANK LIMITED 


CHAIRMAN : 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 
8. B. MURRAY, Esq., F. HYDE, Esq., E. W. WOOLLEY, Esq. 
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HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, EC. 2 
OVER 1,460 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, EC. 2 
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Deposits (June 30th, 1920) 


AFFILIATED BANKS: 
BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


THE GUARANTY TRUST CO., of 
New York, at a meeting of the Board 
of Directors, January 65, _ elected 
William C. Potter chairman of the 
Board to succeed Alexander J. Hemp- 
hill, who died on December 29. Mr. 
Potter, who was formerly senior vice- 
president of the Company, will take 
up his new duties about March 1. 
He will withdraw from membership 
in the firm of Guggenheim Brothers 
and from all executive activities in 
their enterprises with which he has 
been connected, his intention being to 
devote all of his time to his duties as 
Chairman of the Board of the Guar 
anty Trust Company. 

Mr. Potter was educated as a min- 
ing engineer and for fifteen years was 
active in mining and metallurgical 
operations and their administration, 
both in this country and in Mexico. 


THE UNITED STATES MORT- 
GAGE & TRUST COMPANY has been 
appointed fiscal agent for the pay- 
ment of principal and interest of 
bond issues aggregating $3,826,000, 
including Miami, Fla., $875,000; Es- 
cambia County, Fla., $500,000; Bergen 
County, N. J., $963,000; and James- 
town, N. Y., $550,000. 


OVER 160 OFFICES IN SCOTLAND 


USE OF CHECKS URGED—J. H. 
Tregoe, secretary-treasurer of the Na- 
tional Association of Credit Men, de- 
clares that checks should be used as 
the real currency of the United States. 

“One way to check the crime wave 
is for people to pay their bills by check 
instead of keeping currency outside 
the banks,” he says. “The banking 
and currency executive committee of 
the association has expressed the opin- 
ion that every effort should be made 
to have checks become more complete- 
ly the nation’s real currency. The 
circulation of currency for the pay- 
ment of accounts, when checks would 
be safer and more adaptable, is un- 
wise and unsafe. 

“Every business man should have a 
bank account and pay bills by check. 
The accounts of individuals should 
also be paid by check and the use of 
currency restricted. The hoarding of 
currency is also unsafe. By getting 
that hoarding out of its secret places 
and into the banks, by every one 
carrying but little currency in their 
pockets and using the check book as 
recommended, we can quickly cure one 
of our present problems and probably 
reduce the crime wave that has cur- 
rency for its chief attack.” 
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Selected List of Books on Law, Banking 
and Finance. 


LAW. 


BANKS AND BANKING. By Francis B. 


Tiffany. An exhaustive treatment of the 
law of banks and banking. Deposits of 
various kinds—duties and responsibilities 
in connection therewith; Checks; Pay- 
ment of Checks; Clearing Houses; Collec- 
tions; Loans and Discounts; Bank Notes; 
Banking Corporations; Powers and Re- 
sponsibilities of Officers; Insolvency; Na- 
tional Banks; Saving Banks. 579 pp. 
Price postpaid, $5.00. 


THE LAW OF BANK CHECKS. By John 


Edson Brady. A complete presentation of 
the rules of law, applicable to all bank 
check transactions from issuance of the 
check to final payment. The object of 
this book is to enable the banker to avoid 
the liabilities, so frequently sustained 
through the collection and payment of 
checks. In an appendix is given the full 
text of the Uniform Negotiable Instru- 
ments Act, now in force in forty-six states 
and in the District of Columbia, showing 
the alterations made in the statute by the 
different states. Descriptive circular sent 
upon request. 475 pp. Price $5.00, post- 
paid. 


LEGAL AND BUSINESS FORMS. By 


Francis B. Tiffany. A compilation of 
1,450 pages, presenting acourate and de- 
pendable forms for all classes of legal 
papers, including bills of exchange, 
checks, promissory notes, guaranties, 
chattel mortgages, powers of attorney, 
assignments, acknowledgments, contracts, 
deeds, mortgages, wills, releases, etc.; a 
book of great utility to the banker where 
the forms vary in different states, as in 
the case of deeds, mortgages, acknowl- 
edgments, etc., the forms for all states 
are given. 1,450 pp. Price $8.50. 


ANALYSIS OF THE FEDERAL RESERVE 
ACT AND COGNATE STATUTES. By 
Willis S. Paine, LL. D. The first complete 
and authoritative treatise on the history, 
enactment, development, operation and in- 
terpretation of this important law. Every 
leading court decision as well as the rul- 
ings affecting the operation of this law are 
given, tegether with a history of the 
measure from the original introduction of 
the bill down to the present time. Also 
takes up the Bill of Lading Act and the 
Federal Farm Loan Act. 400 pages. 
Fully indexed. Price $5.00, delivered. 


BANKING LAW JOURNAT. DIGEST. A 
digest of over 5,000 banking decisions 
that have appeared in the BANKING 








LAW JOURNAL during thirty years; 
from 1889 to 1919, alphabetically ar- 
ranged and indexed under 125 main 
headings, which enables the reader to lo- 
cate a case without loss of time. Price 
postpaid, $7.50. 


BANKING. 


THE PRACTICAL WORK OF A BANK. By 


William H. Kniffin, Jr. This book covers 
every phase and detail of the operation 
of a modern bank. There isn’t a single 
practical banking problem or detail of 
bank administration that this book 
doesn’t take up carefully and describe in 
Getail. Tells how to increase the efficiency 
of a bank—how to make the work run 
more smoothly—how to get the most ont 
of equipment. 600 pp. Fully illustrated 
and indexed. Price $5.00, delivered. 


THE MODERN BANK. By Amos K. Fiske, 


A. M., Associate Editor Journal of Com- 
merce. Treats of the Elementary Prin- 
ciples of Money and Banking; Bank Or- 
ganization; Equipment; Directors and Of- 
ficers; Receiving Teller; Clearing House 
Operations; Collections; Paying Teller and 
the Bank’s Cash; Drafts and Exchange; 
Discounts. A very readable work. 339 
Ppp. Price postpaid, $3.00. 


THE NEW BUSINESS DEPARTMENT. By 


T. D. MacGregor. Tells how to organize 
and operate a new business department 
that will help you not only in getting new 
accounts, but also in holding and making 
old ones more profitable. The book is 
based on the methods used in the most 
successful banks in the country and is 
illustrated with up-to-date forms. Price 
$1.30, delivered. 


THE SAVINGS BANK AND ITS PRAC- 
TICAL WORK. By W. H. Kniffin, Jr. 
The work of the savings bank, treated 
from the historical, theoretical, legal and 
practical standpoints; a book that is truly 
indispensable to officers and employees of 
savings banks. 190 original illustrations; 
550 pp. Price $5.00. 


THE FILING DEPARTMENT. By J. 
Arthur Cramer. Bank Department Series. 
Describes and illustrates a system of 
filing for banks which will enable the 
banker to have immediate access to all 
of the correspondence and records bear- 
ing or any particular transaction. Author 
has made a careful stady and investiga- 
tion of the subject. 100 pp. Copiously 
iilustrated and indexed. Price $1.30, 
delivered. 









